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driver’s blood alcohol level m easurement was done without any 
measures to prevent an excessive result, which may occur from 
alcohol remaining within the mouth and an inappropriate

*

weight-related W idmark formula that was used in the calculating 
the blood alcohol level

|~37~| Supreme Court Decision 2008Do5984 Decided October 9, 2008
[Violation of the Labor Standards A ct] .....................................239

[1] The meaning o f “a person who acts on behalf o f a business owner 
with respect to matters relating to workers” as one type of 
employer under the former Labor Standards Act 

[2J The elements that constitute the grounds for negating liability for 
the crime o f violating Article 36 o f the former Labor Standards 
Act when an inability to pay wages due to economic hardship 
arises

[~38~| Supreme Court Decision 2006Do736 Decided October 23, 2008 
[Habitual Gambling {Alternative Name of Crime: Violation of 

the Aggravated Punishment Act of Specific Economic Crimes
(Fraud)}] <The Golf Gambling C ase>............................................. 244
[1] The meaning o f “an event with an uncertain outcome” as an
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elem ent constituting an act o f gambling under Article 246 o f the 
Criminal Code

[2] The case holding that golf wagering games constitute gambling 
where the defendants played golf 26 to 32 times by betting
money on every hole or every ninth hole o f a golf course with
each defendant’s handicap level determined individually

|~39~1 Supreme Court Decision 2008Do5200 Decided October 23,
2008 [Uttering of a Falsified Private Document] ......................250
[1] The method of “uttering” under the crime o f uttering o f a falsified 

document
[2] The ease holding that the act o f transmitting an image tile, which 

was made by counterfeiting a cell phone application form, by 
e-mail to a third party and then scanning it, falls within the scope 
o f “uttering” of a falsified private document

Hoi Supreme Court Decision 2007Do386 Decided December 11,
2008 [Violation of the Act on the Aggravated Punishment of 
Specific Crimes (Custom Duties) (Convicted Crime: Violation of
the Customs Act)] ..............................................................................254
[1J The requirements for “category o f tea” under Item No. 0902 of 

the tariff schedule under Articles 50 (1) and 49 o f the former 
Customs Act and whether the goods belQng to the above 
“category o f tea,” in the case where they had been declared and 
imported as “category of tea” but were circulated and later used 
for another puipose. (affirmative)

[2] The case holding that green tea and yellow tea declared and 
imported as “category o f tea” belong to “category o f tea,” Item 
No. 0902 o f the tariff schedule under Articles 50 (1) and 49 of 
the former Customs Act, although their intended use were 
relaxants for bath water at the time o f import

E D  Supreme Court Decision 2008Do3656 Decided December 11, 
2008 [Violation of the Punishment of Violence Act (Threat with 
a Deadly Weapon, etc.), Bodily Injury, Assault, and Adultery] 
.................................................................................................................. 259

[1] W hether a foreigner, who is a citizen o f a state which does not
punish for a crime o f adultery, has a right to file a complaint
based on his/her spouse’ act o f adultery committed in the
domestic country (affirmative)

[2] The case holding that in the case where an application for
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modifying an indictment with the charges of the violation of the 
Punishment o f  Violence Act (Threat by M ob or with a Deadly 
Weapon, etc.) are supplemented to a charge o f bodily injury, the 
identical nature o f the charges cannot be recognized if  their basic 
factual relationship is not the same

i m  Supreme Court Decision 2008Do4101 Decided December 11,
2008 [Violation of the Illegal Check Control A ct] .................... 265
111 The legislative intent o f Article 253 (3) o f  the Criminal Procedure 

Act as to the tolling of the statute o f limitations for prosecution 
and the meaning of staying abroad for “the purpose o f  escaping 
criminal punishm ent” under the above provision 

12 1 The criterion for determining the issue o f whether an offender 
slaying abroad has “the puipose o f escaping criminal punishment,” 
and w hether “the purpose of escaping criminal punishment” can 
he applied to the situation where an offender is serving a prison 
term for a different crime in foreign country 

|3 | The case holding that the statute o f  limitations period for 
prosecution in a case continues to run since the “purpose of 
escaping criminal punishment” under Article 253 (3) o f the 
Criminal Procedure Act cannot be applied while an offender is 
serving a prison term, in a case where an offender who violated 
(lie Illegal Check Control Act, which carries a maximum statutoiy 
penalty o f five years in prison, went to China to live, wqs sentenced 
to 14 years in prison, actually imprisoned for more than eight years, 
and was then extradited Korea and indicted for the above crime

J Administrative Law

| I 1 1 Supreme Court Decision 2007Du22498 Decided July 10, 2008 
[Revocation of Re-determination of Claim for Remedy for

Unfair Dismissal from Office] ..........................................................270
111 The meaning o f  “ sexual remarks and actions” as a prerequisite for 

"sexual harassm ent on the job” as provided in Article 2 (2) o f the 
former Act on the Equal Employment for Both Sexes and the 
elem ents for the establishment of sexual harassment 

| .’ | The case where a disciplinary dismissal disposition as to a sexual
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harasser on the job  is viewed as fair
[3] The case holding that a disciplinary dismissal disposition is 

legitimate where the branch head of a credit card company 
repetitively committed acts o f  sexual harassment over 14 times 
against eight female employees who were under such branch 
head’s control and supervision

|~44~| Supreme Court Decision 2007Du3930 Decided July 24, 2008 
[Revocation of Order Rejecting Request for Recognition of

[1] The meaning o f “persecution” to which a foreigner may be subject 
and which constitutes one o f the elements required for the 
recognition o f the refugee status by the M inister of Justice under 
the Convention relating to the Status o f Refugees

[2] W ho bears the burden o f proof as to the existence of
“well-founded fear” which constitutes an element required for the
recognition of the refugee status (= the foreigner requesting for the 
refugee status) and the required degree o f proof

[3] W hether the issue of lawfulness o f administrative disposition
commands a different conclusion ju st because a political situation 
o f the country o f nationality has changed after the disposition o f 
rejecting a request for the refugee status was rendered (negative)

1~45~1 Supreme Court en banc Decision 2007Qu22320 Decided 
September 18, 2008 [Revocation of Readjudication of Relief

[1] The elements required for establishing a direct employment 
relationship in accordance with the “direct employment deeming 
provision” o f Article 6 (3) o f the form er Act on the Protection, 
etc., o f Dispatched Workers and whether such provision only 
applies to a legal worker dispatch (negative)

[2] The case holding that the “direct employment deeming provision” 
o f Article 6 (3) o f  the same Act is applicable in the case where 
a using em ployer used worker dispatch in work other than those 
areas allowed under Article 5 (1) o f  the former Act on the 
Protection, etc., o f Dispatched W orkers and as a result, where the 
worker dispatch was unlawful

l~46~1 Supreme Court en banc Decision 2007Du6342 Decided March 
20, 2008 [Revocation of Disposition Imposing Expenses

Refugee Status] 280

from Unfair Dismissals] 287

Assigned to Person Causing Such Expenses] 296



[1] W hether the existence o f a direct remedy, such as enforcement 
proceedings under the presumption o f nullity o f an administrative 
disposition, should be considered in determining whether the 
“legal interests seeking affirmation of nullity” under Article 35 of 
the Administrative Litigation Act exist (negative)

[2] In a case where a project implementer, as the person who 
installed the drain facilities (“other actor”), bears the construction 
expenses for public sewerage caused by the other act in 
accordance with Article 32 (2) o f the form er Sewerage Act, 
whether expenses assigned to the person causing sewerage under 
Article 32 (4) o f the same. Act can also be imposed separately 
from the above (negative) and the meaning o f “quantities of 
sewerage” in the base or implementation plan report o f the project 
qualifying as the other act

Taxation

|~47~1 Supreme Court Decision 2007Du4490 Decided May 8, 2008
[Revocation of Disposition Imposing Transfer Income Tax]
.................................................................................................................. 308

W hether a preem ptive right is included in “stocks, etc.” as stated in 
Article 94 (3) o f the former Income Tax Act and Article 157 (4) of 
the Enforcem ent Decree o f the same A ct (negative)

f~4B~l Supreme Court Decision 2006Du3964 Decided December 11,
2008 [Revocation of Disposition Imposing Interest Income
Tax] ........................................................................................................311
[1J The method to determine a country o f residence and who bears 

the burden of proving the status o f dual residency (= taxpayer) 
where a person is concurrently a domestic resident under the 
Income Tax Act and a foreign resident, who is obligated to pay 
taxes under foreign law

[2] W hether a provision o f the Income Tax Act, which stipulates 
withholding income tax from the source, is unconstitutional 
(negative)
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Intellectual Property

|~49~| Supreme Court Decision 2006Hu3052 Decided May 29, 2008 
[Invalidity of Registration] ..............................................................315

[1] The elements required for the acknowledgment o f an invention 
progression made from collecting and combining prior art known 
to the general public and known and used art

[2] The method for proving known and used art during litigation for 
the purpose o f revoking a patent determination

[3] W hether circumstances, such as commercial success for the 
product derived from the patent invention or the lack o f  the 
execution o f such art for a long time prior to the application o f a 
patent invention, may serve for the acknowledgement o f an 
invention’s progression (negative)

| so | Supreme Court Decision 2006Hu2288 Decided September 25, 
2008 [Nullity of Trade Mark Registration] ..................................319
[1] The standard for determining whether a mark that is not originally 

distinctive acquires “distinctiveness through use,” which is 
required to obtain a trademark registration under Article 6 (2) of 
the Trademark Act

[2] W hether using a trademark long-term, which is recognized as 
identical, has an effect on the acquirement o f “distinctiveness 
through use” under Article 6 (2) of the Trademark Act 
(affirmative)

[3] The case holding that the trademark “ B O ” acquires 
distinctiveness through use in the case of using trademarks, such

as “K2, / £ ? ,  K2,” which are recognized as identical to the 

trademark “ K 2 ” for a long time and thereafter, using the 

trademark “ K 2 ” continuously and with emphasis


