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EDITORIAL

THE FUTURE OF CRIMINALISATION

AFTER LISBON

VALSAMIS MITSILEGAS*

The entry into force ofthe Lisbon Treaty has rekindled the debate over the nature and

extent of the powers of the European Union to define criminal offences and impose

criminal sanctions. Artide 83 TFEU has followed a two-fold strategy in this contexto

In Artide 83(1), conferral ofcriminalisation competence to the Union occurs in order

to address a series of exhaustively enumerated areas of serious and/or cross-border

crime. This provision is complemented by Artide 83(2) TFEU which, in an attempt to

translate into the Treaty Luxembourg's case-Iaw in the environmental crime and

ship-source pollution rulings, has adopted a functionalist approach to criminalisation

by conferring to the European Union competence to define criminal offences and

adopt criminal sanctions when such action is essential in order to ensure the effective

implementation ofother EU policies. In this manner, Artide 83(2) TFEU confirms the

view of criminallaw not as a self-standing EU policy, but rather as a means to an end

towards achieving effectiveness with regard to the EU policies recognised in the

Treaties.1 While Artide 83 TFEU can be seen as an attempt to darify and circumscribe

clearly the Union's criminalisation competence, its drafting has left a number of key

questions on the extent ofsuch competence unanswered. Along with questions arising

from the unsurprising lack of detail in the drafting of a constitutional text (what

constitutes cross-border, or serious crime? What is a minimum rule? When is EU

action essential to achieve the effective implementation ofUnion policies? What is the

relationship of Artide 83(2) with other Treaty provisions, in particular those

functioning as legal bases for Union policies?), a key question in this context is whether

instead of limiting and darifying EU competence in substantive criminal law,

Artide 83 TFEU will in fact lead to overcriminalisation in the European Union.

The artides in this special issue address these questions from a variety of

perspectives. Contributors analyse the extent of EU competence to criminalise from

the perspective of the general principIes of criminallaw and fundamental rights, but

also from the perspective of EU law principIes such as subsidiarity. The institutional

aspects ofthe adoption ofEU criminallaw, and the sovereignty concerns EU action in

criminal matters entails, are highlighted in an examination of the interplay between

* Proíessor oí European Criminal Law and Head of the Department of Law, Queen Mary University

ofLondon.

V. Mitsilegas, BU Criminal Law, Hart Publishing, chapter 2.

New Journal ofEuropean Criminal Law, Vol. 3, Issue 3-4, 2012 225


