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ARTICLES

CORPORATE SHAMS

JOSHUA D. BLANKt & NANCY STAUDT:j:

Many people-perhaps most-want to make money and lower their taxes, but few

want to unabashedly break the law. These twin desires have led to a range ofstrate­

gies, such as the use of "paper corporations" and offshore tax havens, that produce

sizable profits with minimal costs. The most successful and ingenious plans do not

involve shady deals with corrupt third parties, but strictly adhere to the letter of the

/aw. Yet the technically legal nature of the schemes has not deterred government

lawyers from challenging them in court as "nothing more than good old-fashioned

fraud. "

In this Article, we focus on government challenges to corporate financial plans

-ofien labeled "corporate shams"-in an effort to understand how and why courts

draw the line between legal and fraudulent behavior. The scholars and commenta­

tors who have investigated this question nearly all agree: Judicial decision making

in this area ofthe law is erratic and unpredictable. We build on the extant literature

with the help of a new, large dataset, and uncover important and heretofore unob­
served trends. We find that courts have not produced a confusing morass of

t Professor of Tax Practice and Faculty Director of the Graduate Tax Program, New

York University School of Law.

:j: Edward G. Lewis Chair in Law and Public Policy, University of Southern California

Gould School of Law and Price School of Public Policy; Academic Director,

Schwarzenegger Institute on State and Global Policy.

For helpful discussions and comments, we would like to thank Ellen Aprill, Joseph

Bankman, Charlotte Crane, Michael Desmond, Lee Epstein, Miranda Fleisher, Victor

Fleischer, David Gamage, Sarah Lawsky, Leandra Lederman, Robert Merges, Kª"therine

Pratt, Alex Raskolnikov, Chris Sanchirico, Ted Seto, Gaute Solheim, Dennis Ventry, Jr.,

and Lawrence Zelenak. We also thank participants in the Duke Tax Policy Colloquium,

Northwestern Faculty Law School Workshop, Faculty Workshop at Rutgers School of

Law-Newark, Jurisprudential Perspectives of Taxation Law Conference at Cornell Law

School, Tax Policy Workshop at University of Toronto Faculty of Law, Faculty Colloquium

at Loyola Law School-Los Angeles, Summer Workshop at University of Colorado,

2012 Conference on Empirical Legal Studies at Stanford Law School, 2011 National Tax

Association Annual Meeting, and the 2010 Midwest Law & Economics Association

Annual Meeting. All errors are our own.
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