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APPLYING THE DOCTRINE OF SUPERIOR RESPONSIBILITY TO
CORPORATE OFFICERS: A THEORY OF INDIVIDUAL LIABILITY FOR
INTERNATIONAL HUMAN RIGHTS VIOLATIONS

By Brian Seth PATKET ........c.ocvovecomecrreccrcrterecrcnecrecnrcensessresanacsesrocseseasser b

With the Supreme Court set to hear Kiobel v. Royal Duich
Petrol. Co., a principal means of seeking redress for corporate
complicity in egregious international law violations under the
Alien Tort Statute hangs in the balance. This Article examines
the doctrine of superior responsibility, otherwise known as
command responsibility, as a functional theory of liability in
filling some of the gaps potentially left by Kiobe! or by adding
another arrow to the quiver if the Supreme Court refuses to
grant corporations immunity. The doctrine of superior
responsibility imposes liability on superiors when they knew or
should have known about their subordinates’ violations of
international law, but fail to prevent such acts or punish the
perpetrators.  After reviewing the application of criminal
superior responsibility historically, this Article argues that Alien
Tort Statute suits against individual corporate officers for
international law violations as superiors will face a wide array of
obstacles, allowing human rights victims to obtain civil remedies
in only a very narrow set of circumstances.



TRANSFORMING ACCOUNTABILITY: A PROPOSAL FOR
RECONSIDERING HOW HUMAN RIGHTS OBLIGATIONS ARE
APPLIED TO PRIVATE MILITARY SECURITY FIRMS

By Lanten Grofh.......evveeevcviniiniiiincinirissssssssnnss s ions i 29

This Article argues that there is an [a]ccountability gap
within the legal frameworks that “qpply to private military
security contractors (PMSCs) that has led to widespread
impunity and human rights violations. Recent legal efforts to
address the problem have been unsuccessful because they fail to
consider and reflect the larger transformations taking place in
international relations.  This failure is, in essence, the
{A]ccountability gap: international -law no longer accurately
reflects the nature of the realitles it is meant to regulate,
allowing those organizations which' now hold power in global
politics, yet are unrecognized by international law, to escape
accountability. Thus, | propose a remedy to the [ajccountability
gap for PMSCs that is grounded in addressing, and narrowing,
the larger [Alccountability problem. 1 suggest a normative
framework for the expansion of human rights obligations to
PMSCs. This can be done by expanding the existing rigid
concepts of “legal personality” under international law to
consider non-state actors, specifically, PMSCs, when they are
engaging in actions that arg “inherently governmental.” In
addition, this normative framework can be carefully bounded,
so as to avoid concerns that it might expand beyond current
realities, to recognize only those obligations that reflect a
careful balancing of individual rights and legitimate PMSC
interests, and to incorporate only those claims that are
sufficiently connected to the actions of the PMSC via the
theoretical “all-subjected” principle of international justice.
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INTRODUCTION TO “LITIGATING PALESTINE: CAN COURTS SECURE
PALESTINIAN RIGHTS?”
By George Bisharat ..o 31

This brief introduction outlines the premises of 2
conference entitled “Litigating Palestine: Can Courts Secure
Palestinian Rights?” where two articles from this issue of the
Hastings International and Comparative Law Review were first
presented. The conference premises were: first, that
Palestinians have human, civil, and collective national rights;
second, that Israel has a lengthy and well-documented record of
violating Palestinian rights; and third, that it is an empirical fact
that a number of efforts have been launched to protect
Palestinian rights in a number of court systems throughout the
world. This being the case, it seems appropriate to evaluate
these efforts, and to identify ways in which Palestinian rights
can be advanced via legal and peaceful means. Many questions
may be raised concerning the use of law to advance Palestinian
rights, among them: can Palestinians get a fair hearing in courts?
If so, where? What strategies are likely to be most effective?
What are the costs of litigation, bevond actual fees and tangible
expenses of trying cases? How can success in litigation be
accurately measured? What if litigation proves futile? What
other means exist to advance Palestinian rights for those who
are committed to legal and peaceful means of resolving
disputes? And what does the use of courts to protect
Palestinian rights contribute to broader theoretical discussions
either about the use of courts to effect social or political change,
or the circumstances under which lawyers working for justice
and hurnan rights can hope to succeed?

THE NONJUSTICIABILITY OF PALESTINE: HUMAN RIGHTS
LITIGATION AND THE {MIS)APPLICATION OF THE POLITICAL
QUESTION DOCTRINE

BY GUYNNE SKINHEE .....c.ovevevvorrierncieesnresseses et ssressssssnss s 99

The Political Question Doctrine is a problematic and an
often misused doctrine that prevents courts from fulfilling their



Article III responsibilities. Nowhere is this ‘misuse more
prevalent than in human rights cases involving Palestine, and in
particular, human rights cases alleging misconduct by the Israeli
government or officials. This Article discusses in detail courts’
decisions regarding the Political Question Doctrine raised in
human rights litigation, and analyzes courts’ decisions in such
cases involving Palestine. It notes the stark difference in both
outcome and analysis regarding cases against the PLO, Arab
Bank, or others acting in Palestinian interests — all of which
have been allowed to proceed where the Political Question
Doctrine has been raised — and cases alleging abuses by Israel or
Israeli officials. Part I provides the framework by discussing the
origins of the Political Question Doctrine. Part II summarizes
the doctrine’s emergence and applicability in human rights
litigation in the United States, noting in particular the cases
discussions of the doctrine when it has arisen as a defense in
cases involving the individuals, corporations, and groups, such
as the PLO. Part III describes how the courts have dismissed all
cases involving Israeli’s alleged illegal actions on, infer alia,
political question grounds, and describes why and how these
decisions are analytically contradictory and problematic. The
Article concludes that only when the Political Question
Doctrine is reformulated, narrowed, and clarified will cases
arising in clearly political .contexts be adjudicated with less
contradiction and more analytical consistency so that biases and
prejudices ~ conscious or unconscious — will not seep into these
decisions.

LITIGATING “PALESTINE” BEFORE INTERNATIONAL COURTS AND
TRIBUNALS: THE PROSPECTS OF SUCCESS AND PERILS OF FAILURE
By Victor Katan ........covoviciiincnncnnssnsnssenecncnennn 129

This Article examines the claim that United Nations {UN)
membership will improve Palestine’s ability to have recourse to
international courts and tribunals. With the exception of seeking
an advisory opinion from the International Court of Justice (ICJ)
upon a referral from the UN General Assembly or as a result of
a request from a specialized agency, Palestine must be a state in
order to become a party to the ICJ in a contentious case and in
order to accede to the Statute of thé International Criminal



Court (ICC). Because admission to the UN is based on the
assumption that the entity seeking membership is already a state,
should Palestine succeed with becoming a member of the UN, it
would greatly enhance its capacity to challenge Israel’s frequent
transgressions of international law., This is because UN
membership would provide compelling evidence that Palestine is
a state. And as a state, Palestine would be able to accede to the
statutes of both the ICJY and the ICC.

NOTES

REPORTERS AS REFUGEES: APPLYING UNITED STATES ASYLUM
LAaWS TO PERSECUTED JOURNALISTS IN MEXICO
By Katy Mantt ... ssssssensssssssssessenns J49

In 2010, Jorge Luis Aguirre became the first known
journalist from Mexico to receive asylum in the United States.
Aguirre, like many of his colleagues, had received several threats
to his life for reporting on the drug-related violence and
government corruption in Mexico. In fact, since Felipe Calderon
assumed the presidency in Mexico in December 2006, more than
thirty journalists in the country have been murdered or have
disappeared. Faced with the possibility of becoming the next
casuaity in the ongoing drug war, several Mexican journalists
have fled to the United States to apply for asylum.

Although the United States asylum system has historically
failed to protect journalists facing persecution, United States
asylum laws can and should provide relief for threatened
journalists in Mexico, either under the “political opinion” or
“particular social group” category, which are two of the five
grounds under which a person can gain asylum or withholding of
deportation under the refugee definition. This Note examines
current United States interpretations of and requirements for the
“particular social group” category for asylum, and argues that
this category can and should be used to grant asylum to
threatened journalists from Mexico. This Note concludes that
granting asylum to journalists facing a well-founded fear of
persecution is consistent with the language of the Refugee Act,
as well as the humanitarian purposes of refugee protection, and
1s in the best interest of the United States in its quest to end the



drug violence in Mexico.

AN EXAMINATION OF THE LAW, OR LACK THEREOF, IN REFUGEE
AND DISPLACEMENT CAMPS
By Kelsey Kofford ... snssnssssssserensens 170

When people envision refugeén and displacement camps,
rarely do they conjure up images or symbols of justice. There are
no courthouses, no judges, no attorney offices, and no actual law
enforcement in their virtual depictions — and with good reason.
In reality, there is little to no access to justice in camplife.
Refugee and displacement camps are essentially lawless. This
Note endeavors to answer why there is no legal infrastructure in
camps by examining the rise of the,_camp model, the law on the
books versus the law in action in camps, and some on-the-ground
problems that occur and inhibit the implementation of the law.
To demonstrate the gravitas of this issue, a brief and closer look
is given to one camp-specific phenomenon plaguing women and
girls known as transactional sex, or prostitution for food. Finally,
this Note suggests two points. First, there must be a sea change
to reevaluate the “temporary” nature of these camps. As the
average time spent in a refugee camp is seventeen years, in
reality camps tend not to be so temporary after all. Next,
accountability for practical racourse to justice in camps should be
.put in writing to bind a most appropriate actor or state on paper
to the human rights standards that should be held in action.
Because alternatives to the camp model remain infeasible in
many parts of the world, necessitating that these camps (arising
from life or death necessity themselves) be maintained with more
dignity should become a priority for the international
community.

FACE-VEIL BANS AND ANTI-MASK LAWS: STATE INTERESTS AND
THE RIGHT TO COVER THE FACE
By Evan Darwin WIstef.......c.ccvvincccnivinncsisssssisssnssensnn 217

In the past decade, numerous nations have responded to
the perceived threat of the Islamic face-veil (nigab) by taking
steps to implement laws restricting the right to cover the face in
public. France and Belgium have passed general bans. Italy, the



Netherlands, Norway, Spain, and several states of Australia have
introduced similar measures. Syria, Egypt and Sweden have all
passed laws banning face-veils in public schools. Many other
nations and more local governments have considered anti-veil
legislation or upheld the denial of basic services to citizens who
cover their faces.

This Note begins with a historical approach to the practice
of covering the face in public, demonstrating that face-veiling
and masking of various kinds were common practices in
European and Muslim societies since antiquity, and these
practices are not anathema to a free society. It reviews the
development of United States anti-mask laws, generally enacted
to combat the Ku Kiux Klan, as a close analogue io the more
recent veil bans. Lastly, it reviews the history, construction and
rationale of modern laws and initiatives that restrict the wearing
of Islamic nuqub or face-veils.

Although recent nigab bans have emerged in the context of
a broader campaign against Muslim expression, they represent
new legislative strategies that raise distinct issues of fundamental
rights. Rather than defending face-veils in relation to freedom of
religion or minority rights, this Note advocates defending the
right to cover the face as a right of expression and privacy.
Adopting the frameworks of the Universal Declaration of
Human Rights, the European Declaration of Human Rights and
the United States Constitution, it rejects claims that state
interests in uncovering the face are compelling or necessary to
democracy.

INTERNATIONAL SURRCGACY CONTRACT REGULATION:
NATIONAL GOVERNMENTS’ AND INTERNATIONAL BODIES’
MISGUIDED QUESTS TO PREVENT EXPLOITATION

BY Eftily SIERT oottt 200

Over the past decade, a growing number of American and
European women have begun to travel to other countries, often
developing countries, in search of surrogates. The surrogates are
usually “gestational surrogates,” meaning that the children to
whom they give birth are conceived via in vitro fertilization. The



children are thus genetically related to the commissioning
parents, or to the commissioning men and third-party women
who provide eggs, but not to the surrogate birth mothers.
Uncertainty about the legality of such surrogacy contracts in the
United States, and outright bans on the contracts in some
European countries, fuel the “reproductive tourism” market in
countries, such as India, that have mjnimal or no regulations on
the practice.

The complicated nature of the technology and economics
at work in the surrogacy markets has led to a general deferral to
professional bioethics analysis,. The modern principles of
bioethics, however, are not well suited to creating policy. The
Universal Declaration on Bipethics and Human Rights
(UDBHR), which blends bioethi¢s procedure with substantive
human rights policy, attempts to remedy this problem but fails
because of its fatal contradiction between respect for diversity of
opinion and a mandate for social justice via uniform regulation.
This Note argues that for biotechnologies that affect
fundamental elements of the human experience, civil society
groups that base their opinions on community impact data and
give a voice to the currently underrepresented must be involved
in the regulatory deliberation via a process called “biopolitics.”
This will help ensure that the international community creates a
fully informed governing structure that prevents international
surrogacy from exacerbating existing, and creating new forms of
social disparities and discrimination.



