VOLUME 118 - JUNE 2005 NUMBER 8

HARVARD
LAW REVIEW

ARTICLES
DELAWARE’S POLITICS Mark J. Roe
RETHINKING FI1sCAL FEDERALISM David A. Super
REPLIES TO CONGRESSIONAL AUTHORIZATION:
INTERNATIONAL LAw, U.S. WAR POWERS, Ryan Goodman and
AND THE GLOBAL WAR ON TERRORISM Devek Jinks
ADMINISTRATIVE LAW GOES TO WAR Cass R. Sunstein
CONTROLLING EXECUTIVE POWER IN THE
WAR ON TERRORISM Mark Tushnet
REJOINDER: THE WAR ON TERRORISM:
INTERNATIONAL LAW, CLEAR STATEMENT Curtis A. Bradley and
REQUIREMENTS, AND CONSTITUTIONAL DESIGN Jack L. Goldsmith
BOOK REVIEW
MAKING HAPPY PUNISHERS James Q. Whitman
NOTES

The Case for Federal Threats in Corporate Governance
Judicial Approaches to Direct Democracy

Regulating Preimplantation Genetic Diagnosis:
The Pathologization Problem

Assessing the Viability of a Substantive Due Process
Right to In Vitro Fertilization

Actualizing the Trope of Internationalism
in Class Action Theory

Making Sense of Hybrid Speech:
A New Model for Commercial Speech
and Expressive Conduct

Unfixing Lawrence

Leaving Religious Students Speechless:
Public University Antidiscrimination Policies
and Religious Student Organizations

RECENT CASES

RECENT PUBLICATIONS
Copyright © 2005 by

THE HARVARD LAW REVIEW ASSOCIATION



wii b

CONTENTS::

Constitutional Law —
Fourth Amendment —
Ninth Circuit Holds That Destructive Search
of Spare Tire at Border Is Constitutional. —
United States v. Cortez-Rocha,
394 F.3d 1115 (gth Cir. 2008) ..cveeeieeiieieeneieeeeceeececeen 2921

RECENT PUBLICATIONS ...ccoiitiiiiiiiieeeeniieeeesireeesieeeeeesmreeeeesnmenes e 2929

iil



£

VOLUME 118 JUNE 2005 NUMBER §'

HARVARD LAW REVIEW

© 2005 by The Harvard Law Review Association

CONTENTS
ARTICLES
Delaware’s Politics ..........coccveieeeniinns MarkJ. Roe.................. 2491
Rethinking Fiscal Federalism.............. David A. Super ................. 2544

Replies to Congressional Authorization:

International Law, U.S. War
Powers, and the Global War
on Terrorism.........cccccovvverivveneenrnen. Ryan Goodman and
Dervek Jinks......................... 2653

Administrative Law
Goes to War......oocvvvveveieieeeeciieee e Cass R. Sunstein ................. 2663

Controlling Executive Power
in the War on Terrorism................. Mark Tushmnet ..................... 2673

Rejoinder: The War on Terrorism:
International Law,
Clear Statement Requirements,

and Constitutional Design.............. Curtis A. Bradley and
Jack L. Goldsmith................ 2683
BOOK REVIEW
Making Happy Punishers .................. James Q. Whitman ........... 2698
NOTES
The Case for Federal Threats
in Corporate GOVEIrNANCE ......cccceevveeanieeeriririreee it 2726
Judicial Approaches
£0 Direct DemOCIACY ....cccvvirieiiciiieeeiireeeeciee e siree e riteee e eraeeeee e 2748



¥ v

CONTENTS

Regulating Preimplantation
Genetic Diagnosis:
The Pathologization Problem .............cc.oooooviviiieeiieeeeeeen 2770

Assessing the Viability of a
Substantive Due Process Right
to In Vitro Fertilization .........cccccoovvioviieiiiiiiiceeece, 2792

Actualizing the Trope of Internationalism
in Class Action Theory ........cccoiiiviivriiniic e, 2814

Making Sense of Hybrid Speech:
A New Model for Commercial Speech
and Expressive Conduct...........ccooceeieiiniiiininiiiiiieeeeee, 2836

UnfixXing LAWYENCE. .......cvvieeereieieieeeeeeee et 2858

Leaving Religious Students Speechless:
Public University Antidiscrimination Policies
and Religious Student Organizations..............ccccooveenirceeenenne. 2882

RECENT CASES

First Amendment —
Unconstitutional Conditions —
Third Circuit Holds the Solomon
Amendment Unconstitutional. —
Forum for Academic &
Institutional Rights (FAIR) v. Rumsfeld,
390 F.3d 219 (3d Cir. 2004),
cert. granted, 73 U.S.L.W. 3648
(U.S. May 2, 2005) (INO. O4-TI52) ceeecveeeeeeereeeeeeeeeeeeeeeeeseeeaeaeas 2905

Criminal Law —
Double Jeopardy —
First Circuit Upholds Reprosecution of
Defendant Acquitted in “Sham” Trial. —
Gonzalez v. Justices of the
Municipal Court of Boston,
382 F.3d 1 (1st Cir. 2004),
vacated mem., 125 S. Ct. 1640 (2005)cuuuiirciicieirireeeeireeereerennn 2913

i



