intersentia

Annotated
Leading Cases

of International
Criminal Tribunals

The International Criminal
Tribunal for Rwanda
2015

Andreé Klip and Steven Freeland (eds.)

Victoria Héberle (assistant editor)



Prosecutor v. Nyiramasuhuko et al.

I, INTRODUGCTION ettt b bbb £ bbbt b b et e bt bbbt ebeban 1
J A = = et e | oo UL L IO OO P TP URROPPRPN 1
ST I =Y B LU Lo T=Y 0] o OO SOTPSO U PROUPTPPRORTIOE 4
C LT HEAPPEAT S ittt sttt st st e st e s bt et e bt e st e s be ek e e st e abe s b e e st e be e Rt e nbesbe e bt e nbesh e e Rt e beebeenaenbe e e e 8

IL STANDARD OF APPELLATE REVIEW ..ottt 10

Ul. COMMON GROUNDS OF APPEAL ON FAIRNESS OF THE PROCEEDINGS............ 13
A. Arrest and Initial Appearance (Nyiramasuhuko Ground 2; Ntahobali Ground 1.2;

Nteziryayo Ground 9 in part;Ndayambaje Ground 15in part) ......cccoovvvennvninncenns 13
1. Nyiramasuhuko's Arrest and Initial Appearance.........cccoevevevrnennne
2. Ntahobali’s INitial APPEATANCE........cciiieieiiree et
3. Nteziryayo’s Arrest and Initial APPEATaNCE.......ccviieieiireeer e

10

4. Ntlayambaje’s Arrest and Initial Appearance
B. Joinder OF Trials (Nyiramasuhuko Grounds linpartand 4; Ntahobali Ground |.4)23
1. Applicable Law

2. JOINAEE DBCISION....cuiviiieiiiiitiee ettt ettt ettt ettt ee et en e 26
(a) “Same Transaction” REQUITEIMENT........ccuiiiiiriieieiririee ettt 26
(b) Factors Weighing in Favour of Joinder and Rights of the Accused..........cccoveiniiiicnnncnns 30
(€) AEUEU BAS.....ciiiiiises ettt
3. Décision Denying Severance .
4. Order for Cross-Examination and Présentation of Defence Cases.......cocevvviiciiccncicinenn 38
B CONCIUSTON .ttt bbbt b s b bbbtk et bbb bbbttt ne s 40
C. Replacement of Judge Maqutu (Nyiramasuhuko Ground 5; Ntahobali Ground 1.6;
Ndayambaje Ground 16) ...ttt 2etesesbesessssetesesessenens 42
1 Reconsideration of the Appeal Décision on Continuation of Trial .43

2. Décisions Denying the Recall 0f Witnesses.......c.cccovrvririsinisnincinae .46
(a) 6 May 2004 Décision on Nyiramasuhuko Motion to Recall Witnesses. .46
(D) 29 JUNE 2004 DECISION.....uueieiieiree ettt bbbttt 50
(c) 6 May 2004 Décisions on Ndayambaje Motions to Recall Witnesses QAQ and QAR........ 52

3. Alleged Errors in the Trial JUAGemMEeNt.... ..o .54

4. Conclusion
D. Addition of Witnesses to the Prosecution’s Witness List (Nyiramasuhuko Ground

10; Ntahobali Ground L.11). ettt ettt 58
E. PRESENCE OF PROSECUTION WITNESSES IN THE COURTROOM DURING OBJECTIONS
(Ntahobali Ground 1.9;Ndayambaje Ground 14).......cccoiiiinninniiinneeee s 65
F. Cross-Examination of Prosecution Witness TA (Nyiramasuhuko Ground 12
in part;Ntahobali Ground 1.5 in Part) ..o 67
G. Refusalto Recall Witnesses (Nyiramasuhuko Ground 7 in part;Ntahobali
GroUund L.5INMPATT) ottt sttt b bt b et b et b bbb
1. 3 March 2006 DECISION ..o
2. 20 Novembcr 2008 Décision .
3. 9 December 2008 Décision on Motion to Recall Witness TK.........cccocoiviiiniinnciinicns 77
4. 24 February 2009 Oral DECISION......c.cuiiiiiiiiieieieeisie ettt 79

5. Conclusion
H. Nsabimana’s Statements (Nyiramasuhuko Grounds 4 and 19in part;Ntahobali

Ground 3.9 inpart;Nsabimana Grounds 6 inpart and 7). 84
1 Exhibits P1 13 and P1 14.. ...85
2. EXhibit P185.....cccceoiiicinen ..93
3. 1996 TEIEPhONE CONVEISALIONS. ...cucuiiiiieiieieieeieieieie ettt bbb bbbttt 95
4. CONCIUSTON ... 96



Judgement

I. Participation of a Former Prosecution Légal Officer in the Préparation of the

Trial Judgement (Ntahobali Ground 1.8; Ndayambaje Ground 13)......ccccoceevrrriiennnnn. 97
J. Allégations of False Testimony and Contempt (Nyiramasuhuko Ground 7 in part;
Ntahobali Grounds 1.3 and 3.12; Kanyabashi Ground 3.11).....ccccccooviiniiinnnieinneenns 99
L Procédural BaCKGIOUNG. .....ccucuiieiiuiiiiiieieieieeieieie ettt 99
2. AMICT CUIIAE REP OIS ...ttt b e Sae bt eb e et eb et et es et sbe s 103
(a) Communication ofthe Amici Curiae Reports... ....103
(i) First Amicus Curiae Report.......c.ccccenee. ... 106
(ii) Second Amicus Curiae REPOItS.......cccvveereririreresieeenenns ..107
a. Second Amicus Curiae Report Conceming Witness Q A ......cccoeierirennennennesenisesieiens 108
b. Second Amiens Curiae Report Conceming Witnesses QY and SJ.......cccovvvnrreiinnenns 109
(b) Failure to Consider the Impact of the Amici Curiae Reports
3. Failure to Exclude Evidence and Apply the Requisite Caution..........ccceeevveiriieicinineienesieins 116
4. CONCIUSTON ..ot bbb 121

K. Richt to be Tried Without Undue Delay (Nyiramasuhuko Ground linpart;
Ntahobali Ground 1.1; Nteziryayo Ground 9; Kanyabashi Ground 6; Ndayambaje

Ground 15 iN PATFT) o b ettt b bbb et b et b ettt ebn 123
1 Length of the Delay, Complcxity of the Proceedings, and Conduct of the Parties
and Relevant AUThOrItIes. ... s 125
2 P UTICE .ttt bbbt E bR bbb £ b bR R b b e b bR e bbb b bt et be e 138
B REMEAY .ottt 140
4 CONCIUSTON ... 142
1IV. APFEAL OF PAULINE NYIRAMASUHUKO ...coooitiiiiineisteesesieissese s 143
A. Fairness of the Proceedings (Grounds 8,9,11, and 12in part) ... 144
1 Appearance 0f Bias (GroUNG 8) ......cccciiiuiiieiiiiieieiiieieieieieieieiei bbb 144
2. Expert Witness Guichaoua’s Report and Testimony (Ground 9) ... 146

(a) Admission of the Guichaoua Report.......

(b) Expert Witness Guichaoua’s Testimony. .

(€) CONCIUSTON......iieteiet etttk b bbbt b et b e ee b e b 152

3. Undue Limitation of Prosecution Witnesses Cross-Examinations (Ground 11)........cccc.c..... 153
4. Disclosure of Evidence (Ground 12 iN PArt)....c.cocoeoeeernnineneeieesess e 153
(a) Disclosure ofNames of the Prosecution Witnesses’ Parents.........ccccovreinnceenneennsenennns 154

(b) Disclosure of Statements of Former RPA Members .

(€) CONCIUSION ...ttt bbbt r bbbt e et n b s

B. Indictment (Grounds 3,14-18, and 26 iN PAIT) ...ccccviiiinririeineee e
1 Amendmcnt of the Indictment (GrouNd 3) ..o
(a) Leave to Amend the INAICIMENT.........ccoiiiiiiei b

(b) Dismissal of Requests for Additional Information. .

2. Conspiracy to Commit Genocide (Ground 18).......ccccceiiiiriiiriininiee e
3. Butare Préfecture Office (Grounds 14 0 17)....ccoiririiiniininiineineeeet et
(B)KITTING S ettt bbb bbb bRt b et nenene s

(b) RBDCS ettt bbb b e bbbt b et be s

(c) Superior Responsibility

() CONCIUSION ...tttk b et b ettt st b s nn e nas

4. Distribution of Condoms (Ground 26 iN Part)......ccccecerrerinrieieenreeseee e
5. Cumulative Effect of the Defects (Ground 14).......ccccoiiinniiininiee s
6. CONCIUSTON ...ttt bbb bbb bbb
C. Fabrication of Evidence and Genocide Survivor Groups (Ground 13).
D. Conspiracy to Commit Genocide (Ground 19)...

1 Appearance 0f Bias.....ccoccoeoerieienniniensisesinisieens ..201
2. Reliance on NyiramasuhuKo’s TeStIMONY .....ccccuoiiiiiniiiiirice et 203
3 EXPEIT EVIOENCE ...ttt bbbt bbb ettt et 204
4. 27 ADPTIE DIFECTIVE .ttt bbbttt 207

Case No. ICTR-98-42-A 14 Dccember 2015



Prcsecutor v. Nyiramasuhuko ci ai

5. Nsabimana’s Swearing-1n CEreMONY ......ccccccuiiiiiriiiirieee e
(a) Kambanda’s and Sindikubwabo’s SPEeChES........ccoieiiiciiicrree e
(i) NtaKirutimana REPOIES........civiiiiiiie e
(i) Expert Witnesses Des Forges and Reyntjens
(iii) Expert Witness SNIMamUNQU.......ccooeiiiiiineiieeseseeeeses e
(IV) WHENESS RV ettt
(v) Interprétation of the SPeeches.......cccovovvievncincieee
(b) Commencement of the Widespread Killings in Butare Préfecture.... .
6. Incohérent and ContradiCtory FiNdiNgS. ..o 222
T CONCIUSTON .ottt 229
E. ALiDis (Grounds 20-22) ..ot eirieies ettt sttt ettt ea ettt eb et 230
L NOICE OF ATID T 230
2. Assessment Of AliDI EVIOENCE.......oiiiiiii e 233
(a) Alibi for 14 to 16 May 1994 .
(b) Alibis for Early June to 19JUNE 1994 ........coiiiiiiieiee e 238
(i) Reversai ofthe BUrden 0fProof.......ccoiiiiicee e 240
(ii) Nyiramasuhuko’s Evidence....... .240

(iii) Other Defence Evidence....
a. Witness Denise Ntahobali... .
b. Witness Clarisse Ntahobali..........ccooiiiiiiiic e 249
C. Witness EAMond Babin........cccoviiiiii 250
3 CONCIUSTON ..ttt bbb 252
F.Butare Préfecture Office (Grounds 23-25,28-31) ..o 253
1. Imprecise and Improper Findings .
() KNGS ottt e bbb bt bbbt eb et b b b s
() RAPICS. .ttt bbbt E bbb b bR e bbbttt
(€) CONCIUSTON. ..ttt bbb bbbt e bbbttt
2. AsSeSSMENt OF EVIABNCE ..ottt
(a) Unpleaded and Prejudicial Evidence. .
(D) COMIUSTON ...ttt bbbt b et b et
(€) 1dentification EVIOENCE.....c.cciicieiccr bbb
(i) In-Court Identification..
(ii) Prior Knowledge....

a. Witness SU ....... .
D, WIENESS SD ..ottt bbb bbb bt bbbttt
C. WIENESS SS ettt bbbt b bbbt b e

d. WILNESS SJ.eiiiiiiiieiieiccse e
(iii) Identification at the Butare Préfecture Office.
A WINESS TA o .
D, WITNESS Q. sttt ettt sa e et et e et e n e e e et ene e enan
€. WIENESS T K itttk b et b ettt b bbb nn
d. Witness RE...
e. Witness FAP.
f. Witness QY ...

0 WitNESS QB Q ..ceiiiiiiiiiiteieesie ettt ettt b ettt 294
(IV) CONCIUSTON ..ttt bbb bbbttt et ebe e 297
(d) Mid-May Attack......... ..298

(e) Night of Three Attacks..

(i) Timing and Number of Attacks ..308
(i) Failure to Consider Witness TA’s andSD’s Ewdence ......................................................... 314
(iii) Abductions of Mbasha’s Wife and Children and of Unnamed Woman and Children... 315
8 SAME ATTACK. ...t bbb 316
b. Mbasha’s Wife and Children...........ccccoviiiiiniiiii 319
¢. Unnamed Womanand Children............cooiiiiiiiiinceceene s 323
iii
Case No. ICTR-98-42-A 14 Deccmber 2015

12



Judgement

(iv) Nyiramasuhuko’s Presence, Conduct, and Orders to Commit RAPES........ccccveverrrerrnnenn 324

(V) TEIETN@ bbb .329

(vi) Killing Locations and Abductions of Semanyenzi... .332

(Vi) CONCIUSTON....ciiciiiicicce e ...335

(F) First Half OfJUNE ALLACKS. ..ottt 335
3..0rdering RESPONSIDIIITY ...c.cuiuiiiiiiiiiiii s 341
4. SUPerior RESPONSIDITITY ...c.coiiiiuiiiici st .. 348
(a) Superior-Subordinate Relationship and Effective Control over the Interahamwe ..349
(b) Superior Responsibility for Direct Participation in @ Crime........cccoevvevnnecnnne ... 355
(€) CONCIUSTON. ...ttt bbbt bbb bbb e 355

5. CONCIUSTON ..t bbbttt 356
(J. Distribution of Condoms (Grounds 26 inpart and 27).. .. 357

1 Asscssment of Evidence................... ...358
2. Myiramasuhuko’s Genocidal Intent. . 363
3L CONCIUSTON ..ttt bbb bbb bbb 365
V. APPEAL OF ARSENE SHALOM NTAHOBALL...cccoosiiimtieieesneessisses s esssssssenen 366
A. Fairness of the Proceedings............ ...367
1. Amendment of the Rules (Ground 1.7).....cccccceevvrennne .. 367
2. Admissibility of Documentary Evidence (Ground 1.10).....ccccccoeirriiinnseiinisieenieese s 371
3. Suspension of Lead Investigator (Ground 1.12)........ccccceeieeiiiiiiinieienseeeneeree s 372
4. Cumulative Effect of the Violations (Ground 1.13).....ccccccvnvnnnnniiniir s 376
B. INdictment (Grounds 2.1 £0 2.7 ) ittt sttt
1 Amendment of the Indictment (Ground 2.6)
2. Institut de Recherche Scientifique et Technique (Ground 2.1).....ccoccceviiriiinncieinneeeesces 381
() Whether the Defects Were CUrabIe..........ccooeiiieiiiice s
(b) Whether the Defects Were CUTEA ..ot
(€) CONCIUSTON. ...ttt bbb bbb bbb bbb bbb bbb bbbkt
3. Hétel lhuliro Roadblock (Ground 2.2 in part). "
(2) CoMMILEING KNGS ..ttt
(b) Ordering the Killing ofLéopold Ruvurajabo
(c) Committing the Rape 0fa TULST Girl......ccoooiiiiii s
4. Killing of the Rwamukwaya Family (Ground 2.3)......ccccocciiniiiinnieiineene e 409
(a) Whether the Defects Were Curable
(b) Whether the Defects WEre CUFEM........ccocuiuiiiiiiiiiciiiicnicieeieieeie e
(€) CONCIUSION. ...ttt

5. Butare Préfecture Office (Ground 2.5 in part).
(a) Killings..

(D) RAPES. et ..425
6. Ecole Evangéliste du Rwanda (Ground 2.4 in Part).....ccc.ccceerecveeronsriessenssssssssssesssssssesnes 432
(a) Whether the Indictment Was DefeCtiVe.........ccoiiiriiniiiccecse e 434
(b) Whether the Defects Were Cured........ ...438

(c) Conclusion

7. Superior Responsibility (Grounds 2.2, 2.4 and 2.5 in part) 441
(2) Identification 0f SUDOITINALCS.......ccuvuiiiiieiire et 442
(b) Criminal Conduct OF SUDOIAINGLCS. ....c.civeueiieiiiiieiee e 446
(c) Knowledge of the Subordinates’ Criminal Conduct... ...446

(d) Failure to Prevent or Punish

(8) CONCIUSION......cviiieiie e ...449
8. Cumulative Effect of the Defects (Ground 2.7) ..ot 449
9. CONCIUSTON ...t 453
C. Expert Witness Guichaoua’s Status and Evidence (Ground 3.7)....c.cccoviiiinniinnnnene. 455
D. Admission and Assessmentof Co-Accused’s Evidence (Ground 3.10)......ccccvveninnenne 456
E. ATIDIS (Ground 3.11) ettt 458
iv
Case Na. ICTR-98-42-A 14 Dceember 2015

13



Prosecutor v. Nyiramasuhuko et al.

1. Alibi for Late April to Early May 1994 ...ttt e 459
2. Alibi for 26 or 27 May t0 5 JUNE 1994 ..o 463
3L CONCIUSTON o 468

F. Institut de Recherche Scientifique et Technique (Grounds 3.1 and 4.5)
1 Assessment of Evidence

(a) Inconsistencies and Insufficicnt Caution. .. 470

(D) 1dentifiCation EVIHENCE......coiieiiiiceireete ettt 475

(C) EXCUIPALONY EVIHEINCE.....cuiiieiiiiiciie ettt bbbttt bbb 478

(d) Additional Evidence Adraitted on Appeal. .. 480

(€) CONCIUSION......cviviiiirciiicicrccrccecceee ...483

2. Ordering Responsibility ..483
3 CONCIUSTON bttt bbb bbbt b bbbt en e 485
G. Hotel lhuliro Roadblock (Grounds 3.2,3.3, and 4.2,4.3 in part) ... 486
1. Imprecise and Unsupported Findings ..487
2. Date of Establishment of the Roadblock....... ..491

(a) Evidence Relied Upon by the Trial Chambcr... 492
(b) Failure to Consider Defence EVIAENCE. .........cociveeeiiinieiiiieieeieee et 494
(c) Evidence 0N UNAMIR’S DEPAIUIC......ccveutirieieiiiiieieie ettt 497
(d) Defence Evidence and Reversai of Burden of Proof.. .. 498

(€) CONCIUSION. ...ttt s
3. Killing of Léopold Ruvurajabo.. .
(2) ASSESSMENT OF EVIUEINCE. .....vciieiieieiieeci ettt
(1) INSUFFICIENT CAULION .....cuiiiiiiiseee ettt
(ii) Prior Inconsistent Statement.. .
(iii) 1dentification EVIAENCE.........cviiiieiiee e
(iv) Failure to CONSIAEr EVIABNCE. ..ottt 507
(V) Contradictory FINGINGS.....cooceiieiieieiiieser e 509
(vi) Additional Evidence Admitted on APPeal.......cccviiiiiiiiiiiiseie e 511
(vii) Conclusion
(b) Superior RESPONSIDIIILY .....c.ciiiiieiiiiiiee bbb 512
(€) CONCIUSTON. ..ttt bbbt bbbt bbbt bbbttt na bbb et 516
4. Rape and Murder 0f @ TULST Gill.....ccciuiiiiiiiiicccc e 516
() INCONSISEENCIES. ...ttt bbbt bbbt ettt b b b
(b) Identification Evidence. .
(€) CONCIUSION. ..ottt sttt
5. CONCIUSION ..t bbbt
H. Killing of the Rwamukwaya Family (Grounds 3.4 and 4.7).....cccconiiinnniniinccneeeee 526
|. BUTARE PREFECTURE OFFICE (GROUNDS 3.6, 3.9 INPART, 4.2-4.4)......cccoviiiiiiiieereeseees 530
1. Imprecise and Unsupported Findings ..530
(@) KilliNgS....cooveveviiicicicrcicnnens ..532
(i) 19 April to Mid-May Attacks. .. 532
(i) Last Half 0F May ATtACKS. ..ot 533
(iii) Night of Three Attacks and First HalfofJune Attacks.......c.cooviiinniieiiicnsccee 535
(D) RAPES ..ttt ...540
(c) Conclusion........ccoovueeene .. 547
2. Assessment of the Evidence. ..548
(2) General CHallBNQES. ....cciiciieee ettt er e 550
(i) Reversai ofthe BUrden 0f Proof.........ociiiiiee e 550
(ii) Unpleaded and Prejudicial Evidence... ..551
(iii) Rejection of Admissible Evidence..... ..554
(iv) Inference of Trauma..........ccccueveee. .. 555
(V) EXPEIT EVIAENCE. ....uiiieeie ittt ettt bbbt 557
(Vi) EXCUIPALOrY EVIENCE. ..ottt bbb 558
(b) 1dentifiCatioN EVIAENCE......coiiieiieireeiiece ettt 561
Vv
Case No. ICTR-98-42-A 14 Dceember 2015

14



Judgement

(i) General Challenges..

a. Hearsay Evidence........ccoccovvviinicnnne 562
b. Identification Parade and In-Court Identification...........c.ccooveiiniiiinncinc e 565
(ii) Mid-May Attack and Last [lalfof May AtaCKS........ccceoirireniiierseeeceeee e 567
(iii) Night of Three Attacks.......ccccovovvivciiicinenn. ...574

a. Witnesses TK and SJ...

1 WIENESS T K ettt bbb bbbttt bbb 575

T WIENESS SJ.iiiiiieier bbbt 577

b. Abduction of Mbasha’s Wife and Children............cocovvvvniiviiiicese 579

€. The Vehicle.......cooooviiiiiiiicces ....585

(iv) COoNCIUSION...cocviiciiiiicerce e .501
(c) Mid-May Attack and Last HalfofMay Attacks. .
(1) MI-MaAY ATEACK .....cuiiieeieieie bbbttt bbb
(i) Last Half Of May ALACKS .......oiriiireiiee et

(iii) Contradictoiy Findings and Evidence. .
(iv) Additional Credibility Challenges........cceiiiiriiriiiiree e
(V) CONCIUSTON. ...ttt s
(d) Night of Three Attacks.......c.ccceveuenee.
(i) Timing ofthe Night of Three Attacks.........ccccceevuneee. .
(ii) Credibility and Reliability of Prosecution Witnesses.. ... 617
A WItNESSES QY ANU SJ...oiiiiiiiiiiiiiiiiiiicitiricicieeie e 617
D, WiItNESS QB Q... vieieiiiiiiieiieies ettt sttt n ettt ne et e 619
c. Witness FAP............. ..623
d. Witnesses SS and SU .. ...626
€. WItNeSS RE ..o ...633
(i) Failure to Consider Witnesses TA’s and SD’S EVIdENCE.......cccccceiiiiiiiciicciccnienes 634
(iv) Abduction of Mbasha’s Wife and Children..........coeoeininiiinicnce e 636
(V) Other ADUCTIONS. ......ciiiieiiitcte ettt 641
(vi) General Inconsistencies... ..645
(vii) Conclusion..........ccceeuee ....647
(C) First Half OfJUNE ATACKS. .....ovceiiieciee b s 647
(1) RAPES OF WINESS T A ..ottt 647
(i) KillingS....cocoevveeene. ... 653
(i) ConcluSION......ccevvciiccece ....658
(1) Number of Refugees Abducted and Killed ....658
3. 0rdering ReSPONSIDIIITY ..o 661
(8) Ordering KillINGS. ..ottt 662
(b) Ordering Rapes.. .668

(c) Conclusion...... .671
4. Superior Responsibility ...672
(2) IMPreCiSe FINGINGS. . ..ottt bbbttt sttt en s 673
(D) ASSESSMENT OF EVIAEINCE. ...ttt bbb 675
(c) Conclusion...........c........ ... 678

5. Conclusion.... ...679

J. ECOLE EVANGELISTE DU RWANDA (GROUNDS 3.5,4.1,4.2, AND4.3 INPART). 680
L IMPIECISE FINTINGS. cuiiitiiiiiieteieeete ettt bbbt bbbttt eb et et 680

2. ASSESSMENT OF EVIAENCE ..ot s 685
(a) Reversai of Burden of Proofand Assessment of Exculpatory Evidence ...685

(b) Identification Evidence...

(i) Witness RE ............... ....690
(11) WIENESS QY ittt sttt bttt sttt bbbt bbbt b bt bk e bbbt eb e bt bbb et ebebenn 693
(1) WIIENESS SX ottt bbb 696
(iv) Witness TB ... ....698
(V) CONCIUSTON ..ttt bbbt bbbttt 699
vi
Case No. ICTR-98-42-A 14 Dccember 2015

15



Prosccutor v. Nyiramasuhuko et ai

(€) Evidence ConCemMING ATLACKS. ......ciiiieiirieie ettt
(i) Timing of Events and Number 0f RefUgEES.......ccoiiiiiiicicece e
(ii) Presence and Involvement of Ntahobali During Attacks.........cccceveiiiiinciinccincinens

a. Ntahobali’s Presence During the Attack Described by Witness RE.
b. Ntahobali’s Presence During the Attack Described by Witness Q'Y
c¢. Ntahobali’s Presence During the Attacks Described by Witness SX

(HT) KTTTINGS vttt
(IV) CONCIUSTON ...ttt bbbttt b ettt en e
(d) Expert Evidence.
(e) Conclusion.......cccoveevrennene.
3. Aiding and Abetting ReSPONSIDITITY ......coveiiieeiiie s e
() Absence from the CriMe SCENE........ciiiiiiee e
(b) Reliance 0N Prior CONAUCT........coviiiiiii s
(c) Authority over Interahamwe and Soldiers.
(d) CONCIUSTON ...ttt
4. SUPEIIOr RESPONSTDITILY ..ciiviiiiictiiiee bbbt
5. CONCIUSION ...ttt .
K. Nexus Between Crimes and Armed Conflict (Ground 4.8)
L. Crime of Extermination (Ground 4.9).....cccccoceoiniiiiinncienne
M. Crime of Persécution (Ground 4.6)......
VI. APPEAL OF SYLVAIN NSABIMANA ...ttt
A. Indictment (Grounds 1,2, and L11) ...
B.Nsabimana’s Swearing-In Ceremony (Ground 4) .
C. Admission and Reliance on Prejudicial Evidence (Grounds 5,6 and 13 in part) ....... 753
1 Evidence of Witnesses Not Identified As Testifying Against Nsabimana
2. Witness TK’s Evidence of an Unpleaded AllEQation..........ccooviioiiiniininiinniiineeeeeee
3 CONCIUSTON .ttt bbbt
D. Butare Préfecture Office (Grounds 6inpart, 7-10,12, 13inpart, 14)....cccvvvvinnnne 762
1 Actus Reus (Grounds 8 t0 10, and 12 iN PAIT).....ccceoiriiiiiieiieieerieie e 762
(a) Légal Duty to ACt.....cccvviviiiriiiiee ..762
(b) Substantial Assistance.. ..764
(c) Ability to Act............. .. 165
() CONCIUSTON ...ttt bbbttt bt b et bbbt etk eb s 769
2. Mens Rea (Grounds 6 in part, 7,12 and 13 in part, 14)......ciinnieneessese e 769
(a) Knowledge of Crimes
(i) EXhibits P1 13 aNd Pl L4 ..ottt 770
(i1) NSabimana’s TeSTIMONY ......cccoiiiiiiiiee bbb 772
(iii) Prosecution Evidence and Open and Notorious Nature of the Attacks......cccoevririnnne. 776
(IV) CONCIUSTON ...ttt bbbtttk b bbbttt eb b
(b) Knowledge of Genocidal Intent ofthe Perpetrators "
(c) Knowledge that His Failure to Act Assisted in the Commission of the Crimes..........c.cc.c.... 782
(d) CONCIUSTON. ...ttt 784
3L CONCIUSTON ..t £k bbb bbb 784
VII. APPEAL OF ALPHONSE NTEZIRYAY O oo 785
A. Indictment (Grounds 1,2, and 3) ...ttt e 786
1 Ndayambaje’s Swearing-In Ceremony (Ground 1)......ccoceriiineieiennee e 786

2. Muyaga and Kibayi Meetings (Grounds 2 and 3)..
(a) Muyaga Commune Meeting...

(b) Kibayi Commune Meeting.. .. 799
3 COMNCIUSTON .ttt bbb bbb bbbt bbbt bbb s e ek bbb bt bbb bbb anan 804
B.Ndayambaje’s Swearing-In Ceremony (Ground 4) ... 806
LAssessment 0f ProSeCUtion EVIAENCE. .......ccouiiiiciiinieieeee e 806
vii
Ctsc No. ICTR-98-42-A 14Dccembcer2015

16



Judgement

C. Muyaga Commune Meeting (Ground 5) ... 831
1 Insufficient Caution
2. TImMING 0F the MEETING ..o 834
3. 1deNtifiCatiON EVIGENCE ..ottt naeaene e nnas 836
4. Similaritics Between Prosecution and Dcfence Evidence......... ..838
5. Nteziryayo's Prcscnce Elsewhere From 17 Junc 1994 Onwards. ..840
6. CONCIUSION ..ottt ...843

D. Kibayi Commune Meeting (Ground 6) ..ot 844
L INSUFFICIENT CAULION ..ottt ettt r ettt b e besbe e neenas 845
2. 1dentifiCation EVIOENCE ..cciiiiet ettt ettt st aeresre s ens 847
3. Similarities and Différences Between Prosecution and Dcfcnce Evidence......ceeevcvcvenaneee. 850
4, CONCIUSTON .ttt et nae s

E. Prejudicial Assessment of Evidence (Grounds 7 and 8)

VI, APPEAL OF JOSEPH KANYABASHI ..ottt 857
A. Variation of Witness List and Reopening of Case (Groundsl.7,3.9, and 3.10)........... 858
1.15 February 2008 DECISION...c.cccurieicirieieteieiete ettt ... 859
(a) Variation ofthe Witness List in Relation to Kabakobwa I1ill. ...859
(b) Variation ofthe Witness List in Relation to the Incitement by Megaphone... 861
2. 2JUlY 2008 DECISION....uiuiiitiieieieisteiet sttt sttt bbb bbb bbb bbb bbb bbb bbb bbb bbb bbb bbb 865
3. 19 JanUary 2009 DEACISION ...cciiiiiieiieeieieeiee ettt s e s e ese e enne 867
4. CoNCIUSTON....ciiiiiii e ..870
B. Indictment (Grounds 1.1,2.1,2.2,2.7 in part, 3.1) .. 871
1. Kabakobwa Hill (Ground 1.1)....ccccceeiiviiinnciiinnnn ...871
2. Matyazo Clinic (Grounds 2.1, 2.2, and 2.7 iN Part) ..o 878
(2) DateS OFthe ATLACK .....cvieieeieereeee ettt 879
(b) Superior Responsibility..........ccccoeeuee. ..882
3. Incitement by Megaphone (Ground 3.1).... ...886
4. Conclusion. ... ..894

C. Kabakobwa Hill (Grounds 1.2-1.7)...
D. Matyazo Clinic (Grounds 2.1 to 2.6,2.7 in part)
E. Incitement by Megaphone (Grounds 3.2 £0 3.8) ... 902
L ASSCSSMENt OF EVIAENCE ... 902
(a) Fabrication of Evidence..

(b) F.xculpatory Evidence..

(c) Modus Operandi.........cccoovverieiiriecnenineinnns ...909
(d) Late May 1994 Megaphone ANNOUNCEMENT.........ccoerieirieiiiiieeeiesisiee st 911
(1) TABNEITICALION ...ttt bbbt bbb bbb nene s 911
(ii) Credibility....... ..914
(iii) Corroboration..........cccccee.. ..917
(iv) Reversai of Burden of Proof.... ... 918
(V) Relationships With WiItNESSES......uveuiirieieiirieieeie et 922
(V) CONCIUSTON ...ttt eb e st bbb n e 923
(e) Mid-June 1994 Megaphone Announcement. ..925

(i) Identification..........c.ccccovenne

Vil

Case No. ICTR-98-42-A 14 Dcecember 2015
17



Prosecutor v. Nyiramasuhuko et al.

() CrediDIITY .. 926
(iii) Reversai of Burden 0f Proof........cccciiiiiiiii e 928
(V) CONCIUSTON ...ttt bbbt bbbt ten b 929

(O KNGS etttk bbbt b bbbt e bbb b et e bt et enn

(9) Conclusion
2. Criminal ReSPONSIDITILY ....c.ciiiiiiiiiicccc s 932
3L CONCIUSTON . 935
IX. APPEAL OF ELIE NDAYAMBAUIE ..ottt 936
A. INDICTMENT (GROUNDS 1 TO B) ....ccvutieuieiriiemriiseresneeieissestie sttt eiens 937
1. Mugombwa Church (Grounds 1,2, and 6 iN Part).......cccccereieiniinnienniiieneene s 937
(a) Location, Dates, and Participation in the Attacks.........ccocovvvnninniicc 939
(b) Aiding and Abetting ReSPONSIDIIILY ........ceoiiiiiiiireieisc e 944
(c) Direct and Public Incitement to COMMIt GENOCIAC.......ccuiurrirriiireieee e 947

2. Kabuye Hill (Grounds 5, and 6 in part) .
(a) Interception at Ngiryi Bridge and Forced Retum t0 GiSagara........ccccoeererererineeresieeninieenens 955
(b) Transportation OF ATLACKETS........cviiieeiiieeee et 957
(c) Distribution of Weapons..........c.cccee..e. ...958
(d) Authority Over Unidentified Attackers... ...959
(e) Responsibility for Aiding and Abetting........ccccoeeivieiiciccicene ...960
3. Ndayambaje’s Swearing-In Ceremony (Grounds 3, and 6 in part)........cconinnnienenens 962
(2) Whether the Defect Was CUFable...........coooiiiiiiiiee e 965
(b) Whether the Defect Was CUTEM........coeeiiriiiieese e .. 967
4. Abduction of Tutsi Women and Girls in Mugombwa (Grounds 4, and 6 in part). ..973
(a) Whether the Defect Was Curable............ccoooiiiniiieiicecessces e .. 975
(b) Whether the Defect Was CUTFEd........ccciiiiiiiiiiciecieicieieeiei e 975
5. CONCIUSTON .t 982
B. Bias (GroUnd 8) ..ottt bbbt bbb 983
CoATIDI (GrOUNG 7)ottt 988
1 Notice of Alibi.coiiiiiiie ..988

2. Reversai of the Burden of Proof...

3. Assessment of Alibi Evidence... .997
(a) Failure to CoNSIAEr EVIOBNCE......coiviuiiiieieitiictei ettt 998
(b) Relationships With AlIDI WItNESSES.......cciiiiiiiiiierscee s 1000
(c) Assessment of the Alibi Evidence .
(1) NQYAMDAJE......c.cuiiieiii
(11) WILNESS THZIANO ..ttt bbbttt bbb
(T11) WIENESS STAN ..euiiiteiiiect ettt bbbttt
(IV) WILNESS IMARV A ... oottt bbb ettt
(v) Witness GABON..
(VI) WINESS KEPTR ...ttt
4. CONCIUSTON ...ttt
D. Denial of Site Visits (Ground 12) ...
E. Mugombwa Church (Grounds 9 inpart, and 17)..... s 1020
1. Assessment of Witness QAR’s Evidence................ ....1021
(a) Presence of Ndayambaje at Mugombwa Church.. 1021
(b) Identification under Difficult Circumstances.........ccccoveerreeriresiceene. ..1025
(c) Inconsistencies and Contradictions within Witness QAR’s Evidence............cccocvvvnine 1027
2. Contradictions in Prosecution EVIAENCE. ...t 1031
3. Lack of Corroboration.........c.cccceecnnnee. ... 1034
4. Assessment of Defence Evidence. ...1038
(a) Witness JAMES........cccoeeinnne .1038
(D) WINESS IMAJIIK ...ttt bbb b ettt et 1039
(C) WILNESS BOZAN ...ttt bbbttt s bbbt et bebee 1041
ix
Case No. ICTR-98-42-A 14 Dceember 2015

18



Judgement

BLCONCIUSTON .. 1044

¥, Kabuye Hill (Grounds 9inpart, 10,11,18). e e 1045
1 Interception of Tutsi Refugees at Ngiryi Bridge on 20 April 1994 and Attack on Kabuye
TIHON 22 APFIL L1994 ..ottt bbbt

2. Attacks on Kabuye Hill on 23 and 24 April 1994.

(h) Assessment 0f Prosecution EVIAENCE. ...t

(1) WINESS QAQ .. ettt bbbt bbbtk b bbbt b bbb e

(1) WIENESS R T ittt bbbttt b et eb et bbbt s bttt ebn

(I11) WIENESS TWW Lttt ekttt ekttt en b

(iv) Witness TP .

(V) WIENESS QAL oottt ettt b e sn et

(Vi) WiItNesSeS RV @nd FAU ..ottt

(VIT) WIENESS EV ..o

(I>) Assessment 0F Defence EVIAENCE.......oco it

3. Additional Evidence Admitted on Appeal.
4. CONCIUSTON ..ottt bbb bbb bbb bbb bbb

(i. Ndayambaje’s Swearing-In Cfremony (Ground 19)......ccoccciiiniiiiiniiniennne e 1079

1. Assessment 0f Prosecution EVIAENCE.........ccciiiiiiiiciiiciictceseee s 1079

(a) Insufficient Caution...

(b) Witness FAL.......... .

(€) WINESS FAG ...ttt bbb bbb bbb bbbttt eb et 1085

(d) WITNESS QAR .ottt bt a bbbtttk b bbbttt ettt es 1089

(c) Witness RV ....

(I) Witness FAU ...

(9) Witness TO .. ....1094
() WITNESS TP ottt bbbt bbb bbbt ettt bbbt b e b s 1098
(1) WIENESS Q AL ottt bbbkttt etk ekttt e b 1102
(J) Date .o 1107
2. Assessment of Defence Evidence..... 1109
3. Imprecise and Unsupported Findings.. 1115
4. CONCIUSTON ..ottt bbbt bbb bbbt 1117
1. Abduction of Tutsi Women and Girls in Mugombwa (Ground 20).........cccouviinnnn 1118
1. Assessment 0f Prosecution EVIAENCE........ccciiiiiiiiiice e
(2) AbSENCE OF COITODOIALION.....cuiiiiiieiiete et
(b) Credibility of Prosecution Witnesses... .
2. Assessment 0f Defence EVIAENCE. ...
(a) Witnesses JAMES and BOZAN ......ccooiiiieiiee et
(D) WHENESS MUZIK ...ttt b e sttt ebebenea
(c) Witnesses ANGES, Stan, and Ndayambaje........ccoveiiiininiinseeeee e 1134
3. Criminal Responsibility .
4. CONCIUSTON ...ttt
X. APPEAL OF THE PROSECUTION ..ottt 1140
A. Crime of Genocide (Ground 1)ttt 1143
1 Committing Responsibility
2. Instigating ReSPONSIDITITY ...covviiiiiece b
3. Aiding and Abetting ReSPONSIDITILY .......cooiiiiiie s 1146
B. Crime of Direct and Public Incitement to Commit Genocide (Ground 2)........ccccceunnee. 1150
L Committing RESPONSIDITILY .c.covvieiiiiieiicte e 1150
2. Aiding and Abetting ReSPONSIDITILY ......ociiiiiiiiiicce e 1151

€. CONCIUSION et bbb 1155
XI.SENTENCING APPEALS ..o 1156
A.  NYIRAMASUHUKO’S SENTENCING APPEAL (GROUND 32)......cccooiiieiiiciiicisieesieeniee s 1157
X
Case No. ICTR-98-42-A 14 Dccembcer 2015

19



P-osecutor v. Nyiramasuhuko et al.

1 Aggravating Circumstances.
2. Miligating Circumstances....
3L LITE SBNTENMCE it
4. CONCIUSTON ...t
B.Ntahobali’s Sentencing Appeal (Ground 5) ... 1164
1 Gravity 0F the OFfENCES. ..o
2. Aggravating Circumstances.
3. Mitigating Circumstances....
4. Comparability of Sentences.
D LT SBNTENMCE ..ttt
6. CONCIUSTON ...t bbb
C. Nsabimana’s Sentencing Appeal (Grounds 15and 16)......ccccoiiiiinniennnienneesseees 1173
1. AQQravating CirCUMSTANCES. ...c.c.cuiuiiiieiiiitiietiiei ettt 1173
2. Mitigating Circumstances
3. Form and Degree of Participation in the Crimes.........cccccoiiiiiiiicnceceeeee s 1176
4. CONCIUSTON ..ot bbb bbb 1177
D. Nteziryayo’s Sentencing Appeal (Grounds 10and 11).....ccccconiiiinnicinnciennseeees 1178
L Gravity 0T the OFFENCES.....ciiiieie s
2. Aggravating Circumstances.
3. Mitigating CirCUMSTANCES. ....cuiviuiuiiritcieietet ettt
4. Proportionality 0f SENTENCE. ..o
5. Comparability 0f SENTENCES. ...
6. CONCIUSTON ..ottt
F. Kanyabashi’s Sentencing Appeal (Ground 8)..
1. Gravity of the Offences.........

2. Aggravating Circumstances. ...1187
3. Mitigating CirCUMSTANCES.....cuiiitiieiresteeeetet ettt bbbttt ee e 1189
4. Proportionality 0f SENTENCE. ..ot e ettt 1191
5. CONCIUSTON ..o 1192
F. Ndayambaje’s Sentencing Appeal (Ground 21).....ccciiiiiiieinneie e 1193
1. Aggravating Circumstances
2. Mitigating CirCUMSTANCES. ..ottt
3. Degree of Participation iN the CriMES......coiiiiirieeerree e 1198
4. Comparability OF SENTENCES . ...ciiiiieee bbb 1200
D LITE SBNTENCE ..t 1200
B. CONCIUSTON ...ttt 1201
XII. IMPACT OF THE APPEALS CHAMBER’S FINDINGS ON SENTENCES................ 1202
AN VI FAMASUNUKO ettt bbbt ekt b et s bbbt sttt e et enen 1202
= R =Y VoY o= Y O OO P RSO RTRPRR 1202
C LN SADIMAN @ttt ettt s b et e bt e be s bt et e s be e b b e st e ebe e s b e ke ebe e st e nbesbeesbeabeaneenbens 1204
D. N EEZITY BY Ottt ettt bbb e e st bbbt ne et 1204
F- Kanyabashi.......c.coue..
F. Ndayambaje
X DISPOSTITION Lttt bbb 1208
XIV.PARTIALLY DISSENTING OPINION OF JUDGE POCAR ... 1215
XV. JOINT DISSENTING OPINION OF JUDGE POCAR AND JUDGE AGIUS.............. 1217
1. Kanyabashi Indictment: Mid-June 1994 INCIANT.......ccooiiirrriiiiire e 1218
2. Assessment of the Evidence: Late May 1994 Incident.. 1220
3L CONCIUSTON .ttt bbb 1222
Xi
Case No. ICTR-98-42-A 14 Dccember 2015

20



Judgement

XVI. DISSENTING AND SEPARATE OPINIONS OF JUDGE AGIUS...ccccoovvvinrrrirrinniens 1224
A. Dissenting Opinion:Ndayambaje’s and Nteziryayo’s Arrest and Initial
PN Y= =Y g o1 T RO P PO U PR PUPTPROPOIOY 1224
1 Ndayambaje’s Arrest and Initial APPEAranCe.......ccooiciirireiiiiece e 1224
(2) THE ISSUE OF W BIVET ...ttt et 1225
(i) Whether Ndayambaje failed to raise the issues at trial..........ccccoeoeirriiinnsciiineic s 1226
(ii) Whether the Appeals Chamber should nevcrthclcss consider Ndayambaje’s
SUDMISSIONS ... 1229
(D) CONCIUSTON ..ttt ekttt et bbb bbbt nneban 1232
2. Nteziryayo’s Arrest and Initial APPEAraANCe.....cccciiiiriiiinieieee s 1232
111)issenting Opinion: the Crime of Persécution as a Crime Against Humanity......... 1235
C. Separate Opinion: Aiding and ADETTiNG ...cccccviiiiiiiiiiiierie e 1240
I). Dissenting Opinion: SENTeNCINg. ..ot 1240
1 Ntahobali’s Appeal on the Gravity of the Offences in Sentencing... 1240
2. Impact of the Appeals Chamber’s Findings on Nyiramasuhuko’s, Ntahobali’s, and
NAQYAMDAJE™S SENTEICES. ..cuiieiiiriiteieiiriet ettt ettt b bbbt b e ebenas 1241
XVII. I'ARTIALLY DISSENTING AND DISSENTING OPINIONS OF JUDGE L1U......1243
A. Partially Dissenting Opinion:Leave to Amend Indictment.......ccccoccoviiiviniieciinc e, 1243
111)issenting Opinion:Ntaiiobali’s Responsibility at the Butarf. Préfecture Office 1245
1 Ordering Responsibility for Killings al the Mid-May Attack.........cocceviiiiinicinccneenne 1245
2. SUPEriOr RESPONSIDIIITY ....ciiiiiiiiieie bbb 1246
C. Partially Dissenting Opinion:Sentencing.............. ..1250
1 Double-Counting Nyiramasuhuko’s Abuse of Authority. ...1250
2. Considération of Argument in Gravity 0f Offences........ccoviiiiiiciicccccs 1251
XVIII. DISSENTING OPINION AND DECLARATION OF JUDGE KHAN ......cccoeovvirnnenn 1253

A. Dissenting Opinion:Ntahobali’s Responsibility attiie Butare Préfecture Office 1253
1 The Trial Chamber Convicted Ntahobali for Ordering Killings in Relation to These

ATLACKS. .. e 1253
2. The Absence of a Reasoned Opinion Does Not Invalidatc the Verdict.........cccoevevivccnnne 1255
3. The Scope of Ntahobali’s Liability in Relation to These Attacks.......cocoeverciiiiiccnnncene. 1256
4. The Record Sustains Ntahobali’s Convictions for Ordering Killings During These
ATEACKS .. 1257
5. The Record Sustains Ntahobali’s Superior Responsibility for Killings During These
ATLACKS ... s 1261
6. Number of Refugees Abducted and Killed.........ccooiiiiiiiiinsese e 1261
B. D haration: JOINAE T .ottt et ettt ebe st e e st e besbe et e nbe s e esbenbennen 1262
1. Examining the Theoretical Justifications for JOINer.........ccocovvinriinicinccees 1263
2. Considering JOINAer iN the FULUTE......cooiiiic e 1268
XIX. ANNITX A: PROCEDURAL HISTORY wooiiioiiiiiieiisesssisssissss s isssss st ssssssnns 1270
A LB BTN Gt bbb bbb et 1270
L NOLICES OF APPEAL ittt bbbttt 1270
2. Appeal Briefs........
3. Response Briefs
4. Reply Briefs.....cooveeiinicenene.
B. ASSIGNMENT OF JUAGES ittt ettt 1275
O] = U Il oY ok =1 or=1 o Yo =TSO SR PP PR PRRPI 1275
D. Motions for Stay of the Proceedings, ProvisionalRelease, and Severance.......... 1276
E. Motions for the Admission of Additional Evidence on Appeal.......cccccoovininiinicnennns 1276
F. ADP?7a1S HEAKNING. ..ottt ettt b bbbt b e bttt e s be e st et nns 1277
Xii
Case No. ICTR-98-42-A 14 Dceember 2015

21



Prosecutor v. Nyiramasuhuko et ai

XX. ANNEX B: CITED MATERIALS AND DEFINED TERMS....coooiiiriiiiceeeeeeiens 1278
Y NN LU 1= o U e =Y s o= TSP P PRSPPI 1278
LT RIDUNAL bbbt b et b bbbt 1278

2. International Criminal Tribunal for the Former Yugoslavia (ICTY)...ccooovnnieiiinnicnnnieens 1291

3. International Residual Mechanism for Criminal Tribunals........ccoiiiinniiniiie 1296

4. Human Rights COMMIIEE........ccoiiirireiiric e .1296

5. African Commission on Human and People’s Rights. 1296
6. Inter-American Court of Human Rights.......c...c.cc...... ... 1296
7. European Court 0f HUMAN RIGNTS.......cooiiiiiiiieeere e 1296
B D eFined T TN S oottt ettt et ettt r et et e ee et et ettt e s et e e et eseeeeeet et aneeeetaeeeeeneteneneesereneenenes
1. Acronyms and Abbreviations .
2. FIlINGS O the Parties. ..ot bbb
xiii
Case No. ICTR-98-42-A 14 Dccember 2015

22



