ax-Planck-Institut fur
uslandisches offentliches Recht und Volkerrecht

Jeitrage zum auslandischen offentlichen Recht und Volkerrecht 23(

Roland Otto

argeted Killings
nd International Law

Springer



Summary of Contents

Introduction.......cccncannanne 1
A. The Recent Situation in Tsrael ..o 1
B. The Further International Context... .6
C. Defining “Targeted Killings™.. - .8
D. Moral Legitimacy and Effecuveness of Targeted Klllmgs .
E. The State of Research: Different Approaches .................................. 28
E Terminology..... 37
Part One - Human Rights ... 41
A. Human Rights Conventions and the Right to Life ......cocoovvnnans 42
B. The International Covenant on Civil and Political Rights ............. 48
C. The American Convention on Human Rights.....vccverevnnern, 111
D. The African Charter on Human and Peoples’ Rights ................... 130
E. The European Convention on Human Rights.....e.coevicrinnrevnrinnns 146
E. Other Treaties Protecting the Right to Life ... voevncanrens 183
G. General International Law Protection of the nght 0 Life v 183
H. Conclusion: The Human Right to Life ... 198
Part Two - International Humanitarian Law........c.cocooiunnee. 203
A. The Relevant Sources of Law ... vrvivnssnsneire 205
B. The Basic Prmaples Underlymg Internatlonal Human~

itarian Law ... 215
C. COMbBATANTS..c..vecccrrcrirreriserecricrcaseosiercessessesaariesmcsssassenseressaruenseoessuesn 219
D. Civilians .. wirveenne 263
E. Is therea Thn’d Category such as Unlawful Combatants 324
E Conclusion: Targeted Killings and International Human-

HAIAN Law e vccnneseseseaensessesenemersessonsesses. 347
Part Three — No Additional Justifications or
EXCUSES .ot sitsirinin s sssssssnsssissis s s ssssssassssssssan sosrassassossons 351
A. Concepts Generally Capable of Precluding Wrongfulness........... 354
B. Limits to Circumstances Precluding Wrongfulness ........coverivennas 356
C. Conclusion: No Additional Justifications or EXcuses.....cvenerners 364

VII



VIl . Summary of Contents

Part Four — The Applicability of the Relevant

International Law ... 367
A. The Territorial and Extraterritorial Applicability of Human

Rights Provisions..... i 369
B. The Law Applicable in Times of a Public Emergency Falling

Short of Being an Armed Conflict... e 402
C. The Law Applicable in Non- Internatlonal Armed Confllcts ....... 408
D. The Law Applicable in International Armed Conflicts .....cvevvern 431
E. Military Occupation.... s RO = 3 |
E International Humamtarlan Law and the « War on Terror ......... 453

Part Five — Consequences of the Aforementioned

for the Situation in Israel.......c.cccoercenn.. cersresserssnsensaeseenee 491
A. The International Law Applicable .o, 494
B. The Standards Applicable to the Targeted Knllmgs by Israeli

Forces .ovvivrinns rreeee 319
C. Conclusmn The S1tuat10n in Israel ................................................. 531

Conclusion: Targeted Killings and International

LaW ottt st s st 535
A. Generally, Human Rights Law Applies to Targeted Killings ....... 536
B. These Standards Are in Some Situations Amended by

International Humanitarian Law ..o 538

C. No Justifications for Targeted Killings Exist Qutside the
Human Rights and International Humanitarian Law Systems .... 539
D. The Most Prominent Cases Do Not Meet these Standards.......... 540

Bibliography/ Index of Authorities........cccoevviiiiniininiinninne. 543
A. Books, Treatises and Articles. v iccerieiecieceeieriesressresssssesosneseses 343
Bl a505 ciieiriieriiriccrie s i ste e bs s s bs s r e e b e e s e s e bas sate ey se s e nns 606
C. International Treaties and Conventions (by Date) ......c.cccvivrive 630
D. Other International SOUICES .o rismssessesssnases 538
E. National SOUICES wvveuvrevevirrcrermsravnresersrssssssssesssessss e sssssssesssssereses 049
F IS5 ittt ntrses et e st tesaes s e n e e s s ras b e sn e e s b e p e e arare b 647

INAEX ..ottt rciei e e ese st st e s arssesassenssassonenessassusssssssussussensnssnss BOD 1



Table of Contents

Introduction..........concvvcnnee. .1
A. The Recent Situation in Israel ......cerecrcrmcccrvonmeonccreanionsesneoriosses 1
B. The Further International CONteXt ... v 6
C. Defining “Targeted Killings”.. . 8
I. Different Terms Frequently Used .9
I1. Aspects of Intention.. verersrmnrnscssonears 14
1. Intention in Relation to the Targeted PerSOn.rersoee 14
a) Capital Punishment... 15
b) Targeted Killings . 16
¢) Preventive Killings.... crrereresseseens 16
d) Preventive Use of Force Presumably Lethal ................... 17
¢) Preventive Use of Non-Lethal Force... 18
2. Intention in Relation to Innocent Third Persons ................. 18
ITL. “ ASSASSIRAUON” wrrvvrvssssssrs s sssssasssssassssssasss 19
IV. Conclusion: Targeted Killings and Preventive Killings............ 22
D. Moral Legitimacy and Effectiveness of Targeted lelmgs ............... 22
E. The State of Research: Different Approaches.... weiserrieerenss 28
I. The Topic’s Perception in Legal ertmg ................................... 29
II. Different Approaches......ccuiiniiiniinsininn, 32
E Terminology.......cccu... veesersasnnaens .37
L Occupled Palestlman Te:mtory - . 38
IT. Terrorism... . 38
Part One — Human Rights..... ssenmesis S|
A. Humau Rights Conventions and the Right to Llfe verreeneee 42
I.  The Scope of Protection of Human Rights ....ovvevccvrnniorirnaen 46
TI. The Special Status of the Right to Life... vervrrarsirorsrrsnees 47
B. The International Covenant on Civil and Political nghts ............. 48
I. The Scope of Protection of Article 6.....ccovvrereirirrersivrernerissen 51
1. The Defensive Function (status negativis) ....mriesrsrsnen 51

a) “Arbitrary Deprivation” as “Unlawtul Deprivation”
Of LIfe cerrcrrcrerctensiirmsercorscrmassessesmressessesrasrasssassoscorsesseons 52

b) “Arbitrary Deprwatlon as a Broader Concept than
“Unlawful Deprivation” of Life.... vervessneesnens 34
(1} Text and CONLEXt cevrvrivrrrmrericsesmrmrrssrmssesssssnsrrssserarenss 34
(2) Object and PULPOSE cecvvrierinisecrimriirrissassiorssrssssisosnsaras 57

IX



