
447

2025



ACADÉMIE DE DROIT INTERNATIONAL
FONDÉE EN 1923 AVEC LE CONCOURS DE LA 

D O TA TIO N  C A R N EG IE  P O U R  LA PAIX  IN T E R N A T IO N A L E

RECUEIL DES COURS
COLLECTED COURSES OF THE HAGUE 
ACADEMY OF INTERNATIONAL LAW

2025

Tome 447 de la collection

BRI LL | N I J H O F F
Leiden/Boston



GENERAL TABLE OF CONTENTS

Disagreement Reduced to Writing : Rethinking the Law of Treaties, 
by J. KLABBERS, Professor at the University of H elsinki..................  9-186

Perspectives for Space Law in the Twenty-First Century, by S. HOBE,
Director of the Institute of Air Law, Space Law and Cyber La w. . . .  187-352



;
!

TABLE OF CONTENTS

F o re w o rd ...................................................................................................................  25

Chapter I. Messiness in the law of t r e a t ie s ......................................................  28
A. Introduction.....................................................................................................  28

1. Limited political imagination................................................................  29
2. Agreement and disagreement................................................................  30

B. Putting the ILC to work, again.................................................................... 31
1. Provisional applica tion ..........................................................................  31
2. In terp réta tion ...........................................................................................  33
3. Jus cogens ..................................................................................................  34
4. Réservations............................................................................................... 35
5. Non-legally binding agreem ents.......................................................... 36

C. Some further messiness.................................................................................  37
1. The intérim o b lig a tio n ..........................................................................  37
2. Treaty conflict...........................................................................................  37
3. Third parties............................................................................................... 38
4. B reach......................................................................................................... 38

D. The coverage o f the law of tr e a tie s .......................................................... 40
1. Customary international law?................................................................  40
2. Outside the scope of the V C L T .......................................................... 43

E. Causes of m e ss in e ss ..................................................................................... 45
1. Residual ru le s ...........................................................................................  45
2. The contractual a n a lo g y .......................................................................  46

F. Responses to messiness.................................................................................  48
1. R envo i.........................................................................................................  48
2. Focus on practical issu es .......................................................................  49
3. Ignorance can be b l i s s ..........................................................................  50
4. Lack of p récision ..................................................................................... 52

G. Three fondamental problem s.......................................................................  53
1. The conceptual issue: The limits o f  the a rc h e ty p e ........................ 53
2. The philosophical issue: Form, not substance.................................. 54
3. The political issue: Power and d isag reem en t..................................  59

H. Final rem arks..................................................................................................  60

Chapter II. Toward the a rch e ty p e .......................................................................  62
A. Introduction.....................................................................................................  62
B. An overworked instrum ent..........................................................................  62

1. One size fits a i l ........................................................................................ 62
2. Four ta s k s ..................................................................................................  63
3. New instruments: Framework conventions......................................... 65
4. New instruments: The rôle of international organizations.............  66
5. New instruments: Memoranda of understanding..............................  67

C. Treaty c o n f l ic t ............................................................................................... 71
1. The général i d e a ..................................................................................... 71
2. The main r u le ...........................................................................................  72



14 Jan Klabbers

3. Individual rights........................................................................................  74
4. Mitigating the p rob lem ........................................................................... 75

D. The intérim ob lig a tio n ................................................................................  76
1. The général i d e a ..................................................................................... 76
2. The lawmaking treaty problem .............................................................  77
3. The courts ..................................................................................................  79

E. Objective regimes.......................................................................................... 82
1. The général i d e a ..................................................................................... 82
2. The notion of objective regim e.............................................................  83
3. The third party ru le .................................................................................  84

F. Final rem ark s..................................................................................................  87

Chapter III. The limited archetype o f the V C L T ............................................  90
A. Introduction...................................................................................................... 90

1. The idea of the chapter........................................................................... 90
2. On archetypes............................................................................................ 90
3. On tax o n o m ies ........................................................................................  92

B. Toward the archetype: The first c irc le ..................................................... 93
1. The VCLT at its b e s t..............................................................................  93
2. A limited number o f p a r t ie s ................................................................  94
3. Allocating r isk ? ........................................................................................  95
4. Or managing r i s k ? .................................................................................  95

C. The second circ le..........................................................................................  96
1. Allocating authority.................................................................................  96
2. Managing common p ro je c ts ................................................................  97

D. The third c irc le .............................................................................................. 99
1. “Bipolar” tre a tie s ..................................................................................... 99
2. Multilatéral treaties replacing or complementing bilatéral treaties 99
3. Some further exam ples........................................................................... 101
4. The rôle o f multilatéral f o r a ................................................................  102

E. The fourth circle: Intégral tre a tie s ...........................................................  103
1. A différent taxonom y..............................................................................  103
2. Fitzmaurice’s w o rk .................................................................................  103
3. Some remarkable th in g s .......................................................................  105

F. The fifth circle: The constitution..............................................................  107
1. Res inter ali os a c ta .................................................................................  107
2. The inapplicability o f the V C L T ...........................................................  108
3. A m endm ent...............................................................................................  109

G. Circle zéro: “Unilatéral agreement” .......................................................... 112
1. U nila tera lism ............................................................................................ 112
2. The unilatéral p ro m ise ........................................................................... 113
3. The optional clause system ....................................................................  115
4. Unilatéral in terventions?........................................................................ 116

H. Final rem arks................................................................................................... 118

Chapter IV. The circumvention of d isagreem ent............................................  120
A. Introduction..................................................................................................... 120
B. Escaping binding force: R éserva tions.....................................................  120

1. The prewar s y s te m .................................................................................  120
2. The VCLT r e g im e .................................................................................  121
3. Power and the im balance.......................................................................  123



L

Disagreement Redaced to Writing: Rethinking the Law o f Treaties 15

4. Mitigating the e f f e c ts ? ........................................................................... 125
5. Back to the IL C ........................................................................................  126
6. B ilateralization ........................................................................................  128

C. Rewriting binding force: In terp réta tion ................................................... 130
1. The apparent need for r u l e s ................................................................  130
2. Puzzling is s u e s ........................................................................................  132
3. The rôle o f the r u l e s ..............................................................................  134
4. Institutional fac to rs .................................................................................  135
5. P h ro n e s is ..................................................................................................  136

D. Ending binding force: Termination and withdrawal..............................  137
1. The p o i n t ..................................................................................................  137
2. Termination by ag reem en t.................................................................... 138
3. Force majeure...........................................................................................  141
4. B reach.........................................................................................................  142

E. Avoiding binding force: The (ostensibly) non-legally binding agree­
m ent...................................................................................................................  145
1. Politics, m orality ...................................................................................... 145
2. Fawcett’s rô le ............................................................................................ 147
3. Identification and international case law ............................................  150
4. Indirect légal effects?..............................................................................  152
5. The contractual analogy v a n is h e s ......................................................  154
6. Exit démocratie and judicial con tro l................................................... 155

F. Redirecting binding force: Framing and re fra m in g ..............................  156
1. The général i d e a ..................................................................................... 156
2. Framing and the V CLT........................................................................... 157

G. Final rem arks..................................................................................................  159

Chapter V. Conclusions: Rethinking the Vienna C onvention?....................  161
A. Introduction...................................................................................................... 161
B. Some conclusions...........................................................................................  162

1. The rôle o f the contractual a n a lo g y ................................................... 162
2. The rôle of disagreem ent.......................................................................  163
3. The rôle o f formalism..............................................................................  164

C. The invisible co llege .....................................................................................  165
1. The réification o f p ra c t ic e .................................................................... 165
2. D eference..................................................................................................  167

D. What th e n ? ...................................................................................................... 169
1. More rules, more tr ib u n a ls ? ................................................................. 169
2. The possible fragmentation o f the law of tre a tie s? ........................ 170

E. Final rem arks..................................................................................................  171

Bibliography................................................................................................................ 173

C a s e s .......................................................................................................................... 183

International tribunals...............................................................................................  183

Domestic ju r isd ic tio n s ............................................................................................ 185



TABLE OF CONTENTS

Introduction................................................................................................................ 197

Part A. Development of général international la w ............................................ 205
Chapter I. International law as a law of coexistence.................................. 206
Chapter II. International law as a law of c o o p é ra tio n ..............................  211
Chapter III. International law in the era o f globalisation........................... 214

Part. B. Space l a w ..................................................................................................  217
Chapter IV. One century of development o f space technology (1923-

2 0 2 4 ) ................................................................................................................ 218
Chapter V. Development of space l a w .........................................................  223

1. The five space trea tie s .............................................................................. 224
(a) Non-military u s e .................................................................................  225

(aa) The freedom s..............................................................................  225
(bb) N on-appropriation.................................................................... 227
(cc) Assistance to astronauts.............................................................  230
(dd) Responsibility and liability......................................................  232

(1) R esponsib ility .................................................................... 232
(2) Liability.................................................................................  233

(ee) Registration.................................................................................  239
(ff) Environmental protection.........................................................  242

(gg) Conclusion on non-military uses of outer space................. 248
(b) Military use...........................................................................................  248
(c) Opportunités for private space ac tiv itie s .....................................  252

(aa) Requirements.............................................................................. 252
(bb) Examples of national space législation.................................. 256

(1) F ra n c e .................................................................................  256
(2) United S tates.......................................................................  257
(3) Russian Fédération............................................................. 258
(4) ILA Model L a w ................................................................  259

2. Resolutions of the UN General A ssem bly............................................ 260
3. End of space lawmaking around 2000 ................................................... 265

Chapter VI. A new space era in the twenty-first cen tu ry?........................ 269
1. Space transporta tion .................................................................................  269
2. Micro-launchers...........................................................................................  270
3. Large constellations (infrastructures) o f satellites..............................  270
4. Suborbital or non-orbital space a c tiv itie s ............................................ 271
5. Spaceports.....................................................................................................  273
6. Space stations............................................................................................... 273
7. Mining on celestial bodies (space resource activities).......................  275
8. Living on celestial bodies (space seu lem en t).....................................  277

Chapter VII. A new space la w ? .......................................................................  281
1. Légal requirements for new space activities........................................  281
2. Analysis of existing space législation in light of new space acti­

vities................................................................................................................ 282
(a) Article I (3): Freedom of scientific investigation......................... 282



192 Stephan Hobe

(b) Article I (1-2): Freedom of exploration and u s e ........................  283
(c) Article IX: Environmental p ro tec tio n ............................................  285
(d) Preliminary resuit: Limitations o f the freedoms of outer space 286

3. Key requirements for revised or new space législation compared to
existing space law........................................................................................  289
(a) Military uses of outer sp a ce .............................................................  289
(b) Clarifying the meanings of “jurisdiction” and “control” . . . 289
(c) Interpreting the phrase “province of ail mankind” ..................... 290
(d) Revisiting the concepts of liability and f a u l t ..............................  292
(e) Goveming the exploitation of natural resources...........................  293
(j) Detailing the requirements for reg is tra tio n ..................................  294
(g) Strengthening environmental p ro tec tions.....................................  294

Sum m ary............................................................................................................  295
4. Can such changes be implemented? Methods o f space lawmaking 296

(a) The rôle of UNCOPUOS in space law m ak ing ...........................  296
(b) The consensus principle: A double-edged s w o rd ? ..................... 297
(c) Non-binding guidelines from expert bodies outside UNCOPUOS:

A soft-law alternative?.......................................................................  298
(d) The UNIDROIT m e th o d ? ................................................................  300
(e) National licensing as a solution?......................................................  300
(j) Conclusions on methods of space lawmaking..............................  301

Part C. Changes to outer space législation -  possible solutions..................... 303

Chapter VIII. Charges for using outer s p a c e ...............................................  304
1. The use of outer space costs m oney ......................................................  304
2. Clarification o f the légal status of space resource activities: A

new law according to Article 11 (5) of the Moon Agreement? . . . 306
3. Intermediate r e s u i t ..................................................................................... 307

Chapter IX. Space traffic m anagem ent.......................................................... 309
1. What is space traffic management?.........................................................  309
2. Eléments of S T M ........................................................................................  311
3. STM and space law: Final remarks.......................................................... 316

Chapter X. An international fund for space débris rem ediation .............. 318

Conclusion Space law in the era o f globalisation........................................  326

Bibliography................................................................................................................ 327


