ACADEMIE DE DROIT INTERNATIONAUAAA

FONDEE EN 1923 AVEC LE CONCOURS DE LA
DOTATION CARNEGIE POUR LA PAIX INTERNATIONALE

RECUEIL DES COURS

COLLECTED COURSES OF THE HAGUE
ACADEMY OF INTERNATIONAL LAW

2018

Tome 398 de la collection

BRILL | NIJHOFF

Leiden/Boston



GENERAL TABLE OF CONTENTS

The Expansion of International Law, General Course on Public Interna-
tional Law (2015) by T. TREVES, Emeritus Professor of the Univer-
SItY OF M AN (s 9-398



TABLE OF CONTENTS

Chapter 1. INtrOAUCTOTY ......ceviiieiiieeere s

Chapter Il. The material expansion of international law and the relevant
techniques: three eXam pPles. ...

1

2.
3.
4.

INTFOAUCTOTY ..ttt
OULET SPACE ..ttt ettt r e n e sr e bbb e e enean
International environmental law .
The 1aW 0T the S @ .iiiiiciiiie e

Chapter 11l. Expansion to entities différent fromStates........cccccovvcvrernnnn.

1
2.

o~N oA W

. “Failing States”: the case of Somalia

States as the main protagonists of internationallaw ...........ccccoeeennnns
The privatization of State functions

Chartered COMPANIES....ccviiereiirieee s
Responsibility for actions of entities empowered to exercise ele-
ments of governmental authority - de factoorgansof the State .

C. “Outsourcing” of military functions
D. Sovereign Wealth Funds
E
F

W >

. Classification SOC|et|es
. Individuals authorized to act “on behalf’ of a State in internatio-
nal dispute resolution proceedings (Art.292,UNCLOS)..............

. Entities that may become or become again States between effecti-

VIty and réCOGNITION. ....ccc.oiiiiceeie e
KOOSOV O ittt

. Hlegality of the establishment of the State..........c.ccccocevviiviiiiiiicieienns

Lack of récognition and effectivity: the case of the Turkish Repub-
lic of Northern Cyprus and of Taiwan
Regaining of independence by Baltic States...

Chapter IV. Expansion to entities created by States: International Organi-

Z AT O IS ittt bttt ettt et enan

1 General

2. The expansion of the phenomenon of International Organizations as
an aspect of the expansion of international law ..o

3. International Organizations as subjects of international law

4. International Organizations are subjects of international law very
dIffErent from STateS ...

5. The expansion of international law to encompass International

6.

Organizations: CUStOMAary TaW ..o
Multilatéral treaties and International Organizations............

Chapter V. Individuals as addressees of international lawrules..................

1

2
3
4.
5
6

Human rights: inter-State obligations and international procédural
rights for INdiVidUualS.......cccoceiiicin e

. International humanitarian and criminal law: international obliga-

tions for INAIVIAUAIS.........cocviiiiiiccecce e

. The impact of international human rights, humanitarian and

criminal law rules on international relations........... s
Foreign investors’ procédural rights under international law .............

. “Smart sanctions” and an international right of pétition for indivi-

duals and ENTITIES..cciiiiecicce et e

. May individuals be considered as subjects ofinternational law?. . .

37

47

47
48
50
61
69

69
70

70
71
72

73
74

75

76
78
79

79

80
81

84
84

85
86

88

90
96

99



14 T. Treves

Chapter VI. The expansion of the environment in which international law
functions because of the action of non-State entities .......cccccccvveveirnee.

1. Non-State actors différent from individuals as such...........c.ccocevvnnn.
2. International Non-Govemmental Organizations (NG OS).....c.ccoceeveuee

A. The impact of NGOs on international relations: a law-oriented
BCTTO Nt
B. The attitude of States and of intergovernmental organizations . .
C. The Cardoso Report and the ambivalent attitudes of States and
N G O Sttt
D. The NGOs at the periphery of international law..

3. Terrorists: impact on States and on inter-State relations, the reaction
of States. Self-defence and non-State actors..........ccccovvvcerriciinnnnns

A. The impact of terrorism on States and their relationships.............

B. The fight against terrorism through the establishment of State-to-
State obligations

C. Terrorism as an international crime?....

D. Self-defence against terroristS?.....ccccviiiiciiieieieiceseecee e

Chapter VII. The expansion of the “sources” of international law: custo-
MY TU LB S ottt sttt ene e

1 Overview: the expansion of the sources of international law............
2. Customary law’s persistent importance and expansion
3. Some theoretical aSPeCES.....ccovviiiriiiiiirre e

A. Notion: has interprétation a ré1e?......cccovvevinncinvncineen
B. The question of the basis of customary international law ............
C. The elements of international customary law and the réle of the
D
E

Wl OF STALES ittt
. What States do and say: international practice..........ccenennen.
. The “right mix” of what States do and say and the ascertainment

OF CUSLOMAIY TUIES.....ocviiiiecc e

4. The approach of States and JUAQeS......ccccveivieiicienieiesesee e

A. Définitions: Article 38 (1) (b) of the Statute of the ICJ and others
B. The approach of the ICJ and other international tribunals............

Chapter VIII. The expansion of international practice........ccocvvneinenees

L G ENETAL s
2. THe tIMe FACTOT ..iciiiieit i
3. Manifestations of the practice of States taken singularly.....

A. What States say and d0.......cccceeeeneiineiinienecneee

B. Practice of which State organs?...

C. INACTION .o

D. How général must practice be? New States, persistent objectors
EQIONAL CUSTOM c.eiviiiiiciiicieece e

4. Practice of States taken in groUPS....cccocevveievieiiieneie e

A. Practice by joint action, statements and déclarations...................
B. Certain resolutions of United Nations organs
. T rRATIES e

5. Practice of International Organizations.........ccoccveininniiciencinenn
6. Judgments of international courts and tribunals............cccocooiiinnne
7. A role for non-State actors? NGOs and scholarly contributions . . .

Chapter IX. Customary rules and général prinCiples.......ccccovvverrrivvrnnnn.

1 The uncertain borderline between customary rules and général
PIINCIPIES oot

112

112
113

113
117

124
126

127
127

129
130
133

137

137
137
141

141
142

144
144

146
147
147
148

156

156
157
158

158
161
163

164
167

167
168
170

173
174
176

178



General Course on Public International Law 15

2. Two catégories of customary rules in the Gulfof Maine Judgment .178

3. Principles applicable in international law and Article 38(1)(c) of

the TCJ STATUTE cuoviicecice s 179

4. General principles of international environmental law: customary
TUIES OF PrINCIPIES? it 181
5. General principles in the statute of the international criminal court . 185
6. General principles in international investment arbitrations............... 186
Chapter X. Codification: the borderline between custom and treaties. . . 188
L INErOAUCTONY it 188
2. Notion and techniques of codification of international law........ 188

3. The areas of international law covered by the codification pro-
CBSSES  euterietesteeteetee st et e e st e e et bbb Rt R bR R e Rt Rkt R e b e et e e bR areareanean 193

4. Prospects for future expansion of codification - the ILC and theo-
retical matters: fragmentation, customary law.........c.ccococvvoeiiiicienenens 195

A. Is there room for further codification? Achievements, current
work and prospects 0f the TLC ..o 195

B. Continuation of major projects: law of treaties, law of immuni-
ties, law of international responsibility.........cccoooiiiiniiiiiicincie. 196

C. Revisiting aspects of projects already concluded: réservations,
subséquent practice, provisional application of treaties................ 197

D. Environmental law and other items reflecting pressing concems
of the international COMMUNILY........cccooiiiiiinii e 198

E. Engagement in projects of non-codification character: fragmen-
tation, identification of customary lawJus COgensS.......cceeenee. 199

5. Codification and “progressive development” of international law.
Codification, crystallization, génération of international law rules . . 202

6. Recent techniques adopted by the ILC to nuance the distinction
between codification and progressive development.........ccccccoveeeenennas 204

7. The codification process and international practice. Non-definitive
FeSUltS OF the PrOCESS ..o 206

8. Authority of codification results in international adjudication and
PrACTICE ottt ettt 211
9. Co-existence of customary and codification rules........cc.ccoceevveivinenae 215

Chapter XI. Treaties, the law of treaties and the expansion of international
W e s 219
1 Introductory: treaties and the expansion of international law............ 219
2. The expansion of the law Of treaties.......cccoceeeieneinincineseee 220
A. Réservations and interprétative déclarations..........c.ccceevvvviennnnns 220
B. Subséquent practiCe......c.cceorerrcienreeierreeennnes wevveeeen 225
C. Provisional application e 229
D. Expansion of the law of treaty interprétation......c...ccceovvcvrenenee. 230
(a) Systemic INterprétation ........cccoveverennnenrseieneeee e 230
(b) Evolutionary interprétation 234
(c) The revival of preparatory work 236

E. The expansion of the Vienna Convention” rules on interprétation
to NON-treaty INStTUMENTS....cccciiviiiieece e 239

Chapter XII. The expansion of international law through treaty-derived
JAW=MAKING . ...cveiiiie e 240
1 Rule-making by voluntary procédures différent from treaty-making . 240
2. The Security Council as legislator........ccooviiiiiiniinencierceeen 241

A. The expansion of the compétences of the Security Council under
Chapter VII of the Charter.....ococoviieiiicenicesceseeeene 241



16 T. Treves

B. “Législative” resolUtioNS.....cccccovveiiiriiccereee e 242
C. Questions of legality - international and domestic courts........... 245
D. Questions of legitimacy and of poliCy.....cccccoeiniiniiicincne w249
3. Law-making by treaty bodies.........ccccoiiiiiiiniii e 250
A. Law-making by treaty-authorized treatybodies......c.c.cccorviirinnne 250
B. Légal techniques through which States maintain control of the
obligations adopted through new law-making procédures............. 252
C. Difficult-to-interpret or insufficient treaties. Discussions on
implied powers and the States’ fight for control of the obligations
incumbent upon them ... 255
D. Questions of legitimacy, international and national ... 258
E. The global administrative law perspective........ccocoeerenene. 261
Chapter XIII. The development of a hierarchy of rules.......ccccovevinnn. 263
1. The basic “horizontal approach” of international law and the émer-
gence of a hierarchy of rules.......ccccoviiieiiiieicis e 263
2. “Strengthened” treaty rules: Article 103, UN Charter, Article 311
(paras. 3 and 6), UNCLOS........cccocoeiiiieieeee e 263
A. Article 103, UN Charter 264
B. UNCLOS Article 311, paras. 3 and 6 264
3. Jus cogens and erga omnes obligationsS.......cccocevviiiiieininciesennn 266
4. Immunities and juS COQENS.....ccovciireririneririeeee e . 271
5. The right to claim a violation of an erga omnes rule 273
6. The idea of the UN Charter as a constitution........c.cccceoeveneenencnnnne 277
Chapter XIV. SOft TaW ....cooiiiiiee e 280
1 Soft law: not treaty, not customary, not binding........cccceenninnnnn. 280
2. An expanding phenomeNnoN........c.ccceirreeennesee s 281
3. Why do States utilize soft law? The approachof NGOs 282
4. Questions of [egitiMaCY ......ccccccvviviiiiciic e 283
5. The effects of soft law instruments... 283
6. The “hardening” of sOft 1aW ......cccoceieiieicic e 285
A. Mechanisms for enhancing compliance expectations................... 285
B. The case of the OECD Guidelines for Multinational Enterprises. 286
C. Treaty provisions giving a binding effect to soft law obligations. 288
D. Soft law obligations endorsed by binding Security Council reso-
JULIONS .t 289
E. Transformation of soft law into conventional and other binding
FAW o 290
F. Hardening of “soft” binding 1aw ... 292
Chapter XV. The expansion through the pénétration of new values. . . . 294
L INTPOAUCTOIY it 294
2. Human rights and the responsibility to protect 294
3. Human rights and the law of the Sea......c.ccceeeveiiveiiicnciiceece 296
4. The introduction of certain “slogans” : descriptive or normative? . . 299
5. The “SACred trUSE” .......ovviiirieiire e 300
6. The “spécial interests and needs of developing countries” and
activities in the international seabed area........cooovvvrviininnnen, 301
7. The common héritage of Mankind.........ccccooeivirrnnininnscie e 302
Chapter XVI. The expansion through the multiplication of courts and
tribunals and the acceptance of compulsory settlement.............cccceevneee. 304
L INEFOAUCTONY ..ot 304

2. Multiplication of courts and tribunals.........ccocoiiiiniiinie 305



General Course on Public International Law 17

A. International courts and tribunals: a multi-faceted notion............ 305
B. An expanding Nebula......cii 307
3. The “révolution” of compulsory seulement, and its limits......... 308
A. A first step: the “optional clause” of Article 36, para. 2, of the
ICJ STATULE....etiticei e 308
B. The Cold War and the “principle”of free choice of means. . . . 309
C. The tuming point: the Law of theSea Convention and the WTO
disputes settlement mechanisSm ... 312
D. Compulsory jurisdiction of arbitral tribunals 315
4. The impact of the expansion of tribunals and of compulsory
dispute SETHIEMENT.. ..o s 318
A. The impact of judicial and arbitral décCiSiONS.......cccocovriririnirienee. 318
B. The impact of judgments when jurisdiction is based on a spé-
CITIE TrRALY 1ottt 319
C. The Chagos and South China Sea cases: how far can an
UNCLOS adjudicating body go beyond the interprétation of
UNCLOS? ittt 322
D. The impact of compulsory settlement on the formulation of treaty
U LB S ettt e e 325
5. Limits of, and reactions to, the expansion of international adjudica-
tive bodies and of compulsory jurisdiction ..., 329
A. Limits to the expansion of adjudicative bodies and to compulsory
JUFISATCTION .t 329
B. Reactions to compulsory jurisdiction..........c.ccoccovveviieieieieniciniiennns 332
C. The backlash against compulsory jurisdiction in investment treaties 334
Chapter XVII. Fragmentation: is there a real danger?........ccoevvvevveiirnennns 339
1 Self-contained regimes and the multiplication of international
courts and tribunals: a danger for the unity of international law? . . 339
2. The debate on fragmentation: is the danger exaggerated?..... .. 342
3. Conflicts of jurisprudence of différent courts and tribunals............... 344
4. Reliance by a court or tribunal on the jurisprudence of other courts
OF EPTDUNATS i e 346
5. The evolving attitude of the ICJ 348
6. Judicial dialogue and cross-fertilization 349
7. The approach of the ILC: substantive and institutional issues . ... 351
8. The judicial PErSPECTIVE .o 352
9. International rules setting out mechanisms to avoid conflicts of

jurisdiction and divergent décisions: “open” and “exclusive”
SY STEIM Sttt 355

A. States and the avoidance of conflicts 355
B. Rules on jurisdiction : openness and exclusivity.... 356
C. The MOX PIaNnt CASES....cciuirereriririreriiireteieieereeereresee s 358
10. Approaches of international courts and tribunals to avoid conflicts
of jurisdiction and divergent déCiSIONS. ... 360
A. Concepts judges may resort to in order to minimize conflicts of
JUFISATCTION ..t 360
B. Judicial Propriety ..o e 364
C. Criteria developed by courts and tribunals on the relevance of
other courts’ and tribunals’ jurisprudence.......cccceevvvevcesrcnnnene. 366
11. “Fragmentation” through compromissory clauses.......c.ocovnennns 369
A. The alternative paths open to judges and arbitrators.................. 369

B. llustrations: the Southern Bluefin Tuna and the Swordfish cases 370



18 T. Treves

Chapter XVIII. Conclusions: the resilience of international law................ 374
1 The causes 0F EXPaANSION ....cciiiiiiciiciceee e 374
2. REsiStance t0 EXPaANSION .o iceirieeeece et 375
3. International law’s résistanceto attacks..........cocoeoviiiiinccnereinnnnns 375
4. Internai tension and democracyas relevant factors.......cccovviivnenns 376
5. The role Of SUPEI-POWEIS......cccirireiiiieecreeres e 377

BibliOGraphy ..o 378



