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introduces clients to bank, assisting them to fill in bank’s forms —
agent subsequently secures appointment as agent for bank to
promote and sell Mortgage Power — “Investors” persons
inexperienced in investing, property trusts and negative gearing,"
and of relatively low income — investors unable to sustain
interest on both Mortgage Power facility and on borrowing from
insurance group — investors claim to be suffering losses —
insurer settles and then seeks contribution from bank as person
coordinately liable with insurer to investors as a result of
statements made by common agent — vicarious liability of
principal for tortious statements made by selling agent —
difference between “agent” and “mere introducer of business” —
whether principal vicariously liable for statements made by sub-
agents not in direct agency relationship with principal — dual
agency — whether same agent can make one statement as
representative of two principals (not jointly) so as to give rise to
coordinate vicarious liability — right of principal rendered
vicariously liable by statements of agent to be indemnified by
agent — contribution as between two principals rendered
coordfinately vicariously liable by statements of common agent —
extent of respective responsibilities for loss suffered

Tort — negligent representations and advice — vicarious liability of
principal for statements made by agent — duty of care — whether
bank owes personal non-delegable duty of care to borrower to
safeguard or to warn customer in respect of proposed investment
— whether bank assumed role of financial adviser or planner

Trade and commerce — trade practices — whether allegedly
misleading and deceptive statements made “on behalf of” alleged
corporate principal — (CTH) Trade Practices Act 1974 ss. 82(2),
84(2)

Mortgages and securities — securities — securities representatives
made liable by statute to pay damages to “client” in respect of
loss or damage in respect of “securities recommendation” made
by securities adviser — whether securities representatives were
“representatives” of other corporation and made recommendation
and engaged in conduct in question “as a representative of” that
corporation for purposes of s. 61A of Securities Industry Code
and s. 817 of Corporations Law — Corporations Law ss. 9, 94,
817, 819, 849, 851, 852 — Securities Industry Code ss. 6H, 61A,
61C, 68C, 68E, 68F

Limitation of actions — time of accrual of cause of action —
negligent representations and advice — whether loss suffered
when induced investment made or at later time when loss is clear
— (VIC) Wrongs Act 1958 ss. 23A, 23B, 24 — (NSW)

Limitation Act 1969 s. 26 — (NSW) Law Reform (Miscellaneous
Provisions) Act 1946 s. 5 (Australia)
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justified — whether reasonable and justifiable — Constitution of
the Republic of South Africa 1996, ss. 1(d), 19(3)(a), 36 —
Electoral Act 1998, ss. 8(2)(f), 24B(1), 24B(2) — Electoral Laws
Amendment Act 2003

Constitutional law — Constitution — breach — remedies — right to
vote — limitation — statute disqualifying certain convicted
prisoners of right to vote during period of imprisonment —
provisions held to be unconstitutional — voters’ roll already
closed — appropriate remedies — whether open to court to
require electoral commission to make arrangements to register
prisoners for voting — Constitution of the Republic of South
Africa 1996, s. 172(1)(b) — Electoral Act 1998, s.24 (South
Africa)

Minister of Home Affairs v National Institute for Crime Prevention
and the Re-integration of Offenders (NICRO) and Others [2004] 5
LRC 363 (Constitutional Court)

Constitutional law — Constitution — interpretation — president and
ministers — removal — Constitution providing for removal of
president and ministers on resolution of parliament — Constitution
requiring approval of such motion by at least one-half of total
number of members of Parliament — motion passed by majority

less than that required by Constitution — speaker nevertheless
ruling that motion had removed president and ministers from office
—- subsequent election of President — whether provision of

Constitution mandatory or directory — effect of Speaker’s ruling
— Constitution of the Republic of Nauru 1968, Arts 16, 24(1)

Constitutional law — Court and Parliament — constitutional reference
— court conducting inquiry into constitutionality of matters in
Parliament — Parliamentary papers — whether court to refer to
Votes and Proceedings — limitations on such inquiry (Nauru)

Constitutional Reference No. 1 of 2003 [2004] 5 LRC 1
(Supreme Court)

Constitutional law — judiciary — judges — bias — recusal —
appellant applying for recusal of members of appellate bench —
application dismissed — dismissal challenged on further appeal —
appropriate test to be applied where such recusal sought —
whether such test applied — Constitution of Lesotho 1993,
ss. 121(1), 123(2)(c)

Constitutional law — judiciary — appointment — acting judge —
acting judge appointed to hear specific case only — Chief Justice
anticipating complex criminal trial — whether appointment
unconstitutional — Constitution of the Republic of Namibia 1990
—- Constitution of Lesotho 1993, s. 120(5)

Judiciary — acting judge — acting judge also holding remunerated
office of judge advocate — statute preventing judge from
accepting remunerated office not authorised by law — judge
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responsibility to public — Bar Council calling extraordinary
general meeting — proposed resolution — allegations of judicial
impropriety cited — failure to verify allegations — whether
amounting to contempt of court — relevant considerations

Legal profession — Bar — Bar Council — statutory powers —
Council calling extraordinary general meeting of Bar —
allegations of judicial impro-priety cited — Bar having power to
express views on matters pertaining to administration of law —
such power exercisable only on request — whether meeting and

proposed resolution ultra vires — Legal Profession Act 1976,
s. 42(1)(d)
Practice and procedure — civil proceedings — allegations of

criminality — injunction — locus standi — conduct of defendant
putting plaintiff in peril of prosecution — plaintiff a member of
Bar — defendant Bar Council calling extraordinary general
meeting — proposed resolution amounting to sedition and
contempt of court — whether plaintiff having remedy of
injunction against defendant — appropriate test — relevant
considerations (Malaysia)

Raja Segaran a/l s. Krishnan v Bar Council Malaysia and Othe?s

[2004] 4 LRC 1 98 (High Court) - 83
Constitutional law — Constitution — construction — Attorney
General and Minister of Justice — appointment — Constitution

requiring approval of Parliament for ministerial appointments —
whether approval of Parliament required for appointment to office
of Attorney General and Minister of Justice — appropriate test —
Constitution of Sierra Leone 1991, ss. 56(2), 64(1), (2) (Sierra

Leone)
Sierra Leone Bar Association v Attorney General and Others
[2004] 4 LRC 446 (Supreme Court) 85
Constitutional law — fundamental rights — freedom of expression —
restriction — validity — saving provision — statute defining
criminal offence of publishing false statements — newspaper

publishing article alleging that government aided political struggle
in neighbouring country in return for gold — journalists charged
with offence — journalists challenging validity of statutory
provision — whether restriction on publications within saving
provision — whether demonstrably justifiable in a free and
democratic society — whether valid — Constitution of Uganda
1995, Arts 29(1)(a), 43 — Penal Code Act, s. 50 (Uganda)

Onyango — Obbo and Another v Attorney General [2004] 5 LRC

315 (Supreme Court) 86
Constitutional law — fundamental rights — right to vote — limitation
— justification — prisoners — statute disqualifying certain

convicted prisoners of right to vote during period of imprisonment
— prohibition violating fundamental right — whether infringement
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behaviour — where behaviour consequence of disability —
whether school discriminated against student — (CTH) Disability
Discrimination Act 1992 ss. 4(1), 5, 22
Words and phrases — “disability” — “circumstances that are the
same or are not materially different” — “because of” (Australia)
Purvis (on behalf of Hoggan) v New South Wales (Department
of Education and Training) and Another 202 ALR 133 (High
Court of Australia)

Constitutional law — implied rights — freedom of political
communication — direction by superior to customs officer not to
make media comment — validity of regulation restricting
disclosure of information by public servant — Public Service
Regulations reg 7(13) — International Covenant on Civil and
Political Rights Art 19(3)

Civil and political rights — human rights — discrimination —

direction by superior to customs officer not to make media
comment — scope of secrecy obligations — duty of loyalty and
fidelity — whether “inherent requirement” proviso applicable

Employment — public service — duty of loyalty and fidelity —
secrecy obligations — permissible public disclosure —
discrimination — whether duty “inherent requirement” of public
service employment (Australia)

Bennett v President, Human Rights and Equal Opportunity
Commission (204 ALR 119) (Federal Court of Australia)
Constitution — human rights and fundamental freedoms — due
process and protection of law — delay in giving judgment —
death of judge more than 13 months after hearing of civil appeal
without having given judgment — necessity for rehearing — lack
of financial compensation or assistance to parties — whether
infringing parties’ rights to due process, protection of law or fair
trial — Constitution of the Republic of Trinidad and Tobago Act
(Laws of Trinidad and Tobago, 1990 rev, ¢ 1:01), Sch, ss. 4(a)(b),

5 (Trinidad and Tobago)
Boodhoo and Another v Attorney General of Trinidad and Tobago
[2004] 1 WLR 1689, (Privy Council)

Constitutional law — judiciary — independence — Bar — judicial
conduct — Bar Council calling extraordinary general meeting of
Bar — proposed resolution — allegations of judicial impropriety
cited — resolution calling for appointment of royal commission of

inquiry to restore confidence in judiciary — member of Bar
challenging validity of meeting and resolution — whether Bar
empowered to comment on judicial conduct — whether such
comment unconstitutional — Constitution of Malaysia 1957, Arts
123(3), 127

Legal profession — Bar — contempt of court — position and

standing of person making statement — role of Bar Council —
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whether arrangements for funding giving rise to real apprehension
of bias — appropriate test — relevant considerations (Sierra
Leone)
Prosecutor v Norman [2004] 3 LRC 634 Special Court (Appeals
Chamber)

Administrative law — judicial review — jurisdiction — declaration
— criminal law — human rights — Treason felony —
jurisdiction of civil court to grant declaration regarding criminal
law — declaration regarding criminality of future conduct —
criteria to be applied when determining whether to grant such
declaration — Treason Felony Act 1848, s.3 — Human Rights
Act 1998, ss. 3, 6 (United Kingdom)

R (Rusbridger) v Attorney General [2004] 1 LRC 712 (House of
Lords)

Companies and Corporate Bodies

Bankruptcy — foreign judgment debt enforced by order of the court
— respondent and sister joint and severally liable — bank
entered into agreement with respondent’s sister discharging her
from debt — agreement between bank and sister amended to
include clause providing for explicit reservation of bank’s rights
against respondent — validity and effectiveness of reservation
clause in construing agreement — whether agreement between
bank and sister at time initially entered into accord executory,
accord and satisfaction or accord and conditional satisfaction
construction of agreement — whether agreement release of single
debtor releasing all other joint debtors or covenant not to sue

Bankruptcy — Mareva injunction ordered over all respondent’s
property and assets on application by bank — whether Mareva
injunction prevented respondent complying with bankruptcy
notice — (CTH) Bankruptcy Act 1966 s. 41(3)(b) (Australia)

National Australia Bank Ltd v Pollak (2002) 44 ALR 145
(Federal Court of Australia)

Company — insolvency — scheme of arrangement — creditors’
rights — building contract — sub-contractors — contractor
placed under judicial management — majority of creditors, not
being sub-contractors, agreeing scheme of arrangement — sub-
contractor creditors entitled to direct payment at discretion of
architects — architects exercising discretion 18 months after
scheme approved — whether sub-contractors having rights
requiring protection under scheme — appropriate test — whether
entitled to payment at time of approval

Company — insolvency — scheme of arrangement — creditors’
rights — building contract — sub-contractors — contractor placed
under judicial management — creditors agreeing scheme of

arrangement — sub-contractor creditors entitled to direct payment



Natural justice — judge. — bias — subconscious bias — leading
counsel appearing on appeal before Employment Appeal Tribunal
having previously sat as part-time judge with lay member hearing
appeal — whether real possibility of subconscious. bias on part of
lay member (United Kingdom)

Lawal v Northern Spirit Ltd [2004] 1 All ER 187 (House of

Lords)
Administrative law — veterans’ affairs — whether reasonable
hypothesis that veteran’s death war-caused — whether veteran’s

widow entitled to pension — (CTH) Veterans’ Entitlements Act
1986 ss. 14, 120 (Australia)

McLean v Repatriation Commission (2002) 187 ALR 158
(EE30) (Federal Court of Australia)

Citizenship and migration — refugees — whether denial of
procedural fairness or natural justice by refugee review tribunal
— whether tribunal misled applicant — whether tribunal failed to
give applicant opportunity to deal with tribunal’s concerns about
a deal with tribunal’s concerns about applicant’s claim —
inquisitorial nature of proceedings or hearing in tribunal —
Commonwealth Constitution s. 75(v) (Australia) <

Re Ruddock (in his capacity as Minister for Immigration and
Multicultural Affairs) and Another; Ex parte Applicant S154/2002
201 ALR 437 (High Court of Australia)

Courts — recusation — apparent bias — judge may disqualify
himself from hearing case if reasonable apprehension of
possibility of bias — to consider whether norms and standards

met relevant to type of proceedings — decision not to be taken
lightly, but doubt to be resolved in favour of recusal —
judgment may otherwise be set aside on appeal

Courts — recusation — apparent bias — allegation of bias not to be
made without good cause — counsel has duty to court not to
apply for recusal unless satisfied real danger of bias — not to be
based on judge’s personal characteristics — close association or
animosity between judge and party to proceedings may justify
application to disqualify, but mere fact of findings or comments
adverse to party’s case insufficient

Courts — contempt of court — criminal contempt — unfounded
allegation of bias on part of court may be punishable as contempt
— application in bad faith to disqualify judge from hearing case
for purpose of obtaining more favourable judge is abuse of proces
(Cayman Islands)

Mohanty v Health Services Authority: Bromley v Health Services
Authority [2003] CILR 40, Grand Court (Sanderson, J.)
Judiciary — bias — allegation of bias — Special Court for Sierra
Leone — court established by international agreement — court
funded by interested states forming a management committee —
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Three Rivers District Council and others v Governor and
Company of the Bank of England (No. 6) [2004] 2 WLR 1065

(Court of Appeal (Civil Division)) 466
Practice and procedure — judgment — reopening — Court of
Appeal — residual jurisdiction — reopening previous decision —

whether court having power to reopen previous decision after
judgment entered — relevant considerations

Legal profession — professional misconduct — proceedings of
disciplinary committee and court of appeal — attorney alleging
procedural unfairness — whether statutory procedure fair and

providing full opportunity for attorney to be heard — Legal
Profession Act (Ch 370a)

Legal profession — discipline — disciplinary committee —
proceedings — fairness — notes of proceedings — attorney
removed from roll by Court of Appeal on recommendation of
committee — attorney alleging procedural unfairness — notes of
proceedings not provided with report of committee ~— whether
unfair — statutory note to such rights — whether committee to
provide notes of proceedings with report — Legal Profession Act
(Ch 370a), Sch 5, para 12

Legal profession — discipline — Court of Appeal — function —
statutory duty of Court of Appeal to consider report of

disciplinary committee — whether attorney entitled to give

evidence before Court of Appeal — whether Court of Appeal »
acting as trial court — whether exercising supervisory
jurisdiction over proceedings of inferior tribunal — Legal
Profession Act (Ch 370a), s. 23 (Barbados)
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provision — relevant considerations — Law Practitioners Act
1982, ss. 101(3)(d), (6), 126, 127
Legal profession — privilege — legal professional privilege —
documents — discovery — law society investigating complaint
against law firm — law firm granting limited disclosure of
documents — law firm expressly stating that not privilege not
waived — law society refusing to return documents — whether
privilege lost or waived by limited disclosure — whether law
society entitled to retain documents free from limitations —
appropriate test — relevant considerations (New Zealand)
B and Others v Auckland District Law Society and Another
[2004] 2 LRC 27 (Privy Council) 460
Barrister — pupillage — application for pupillage — statutory
provision rendering it unlawful for trade organisation to
discriminate against disabled person in respect of application for
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chambers for purposes of disability discrimination legislation —
Disability Discrimination Act 1995, s. 13 (United Kingdom)

Horton v Higham [2004] 3 All ER 852 (Court of Appeal) «462
Solicitors — disciplinary proceedings — inadequate professional
services — solicitor applying to office for the supervision of

solicitors (OSS) for oral hearing of complaint of inadequate
professional services — OSS refusing oral hearing and directing
reprimand, compensation and refunding of costs — whether
solicitor entitled to oral hearing — whether determination of
solicitor’s civil rights and obligations — Solicitors Act 1974, Sch
1A, para 5(1) — Human Rights Act 1998, Sch 1, Pt I, Art 6,
Pt II, Art 1 (United Kingdom)

R (Thompson) v Law Society [2004] 2 All ER 113 (Court of

Appeal) 464

Discovery — legal professional privilege — communications

between legal adviser and client — communications between
solicitors and client advising on presentation of evidence and
submissions to inquiry — whether communications attracting
legal professional privilege (United Kingdom)

Three Rivers District Council and Others v Governor and

Company of the Bank of England (No. 5) [2004] 3 All ER 168

(Court of Appeal) 465
Practice — discovery — privilege — legal advice privilege —
action alleging misfeasance in public office in respect of
defendant’s supervision of bank — communications between

defendant and solicitors relating to assistance and advice on
presentation of evidence to inquiry into defendant’s supervision
of bank — application for disclosure of communications —
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— Solicitors’ (Non-Contentious Business) Remuneration Order
1994 (SI 1994/2616), Art 3 (United Kingdom)
Jemma Trust Co Ltd v Liptrott and Others [2004] 1 WLR 646
(Court of Appeal (Civil Division))

Executor and administrator — liability — liability to estate or
beneficiaries — whether person appointed executor under will
could be liable for losses suffered by estate or beneficiaries of
prolonged delay before will proved

Solicitor — will — duty of care — testatrix leaving properties to
beneficiary — solicitors allegedly failing to progress
administration of estate for five years — executrix suing to

recover loss of income on properties during five-year period —

whether executrix having cause of action (United Kingdom)
Chappell v Somers & Blake (a firm) [2003] 3 All ER 1076
(Chancery Division)

Barrister — costs — barrister acting on own behalf — barrister
doing work in own defence in criminal proceedings —
defendant’s costs order made in barrister’s favour — whether

work performed by barrister “expenses properly incurred” —
whether entitled to recover value of work undertaken on own
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Act 1985, s. 6(6) (United Kingdom)

Khan v Lord Chancellor [2003] 1 WLR 2385 (Queen’s Bench
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death of appellant — appeal rendered moot — whether court to
proceed with appeal — appropriate test — relevant considerations
(Canada)

Smith v R and Another [2004] 4 LRC 493 (Supreme Court)

Criminal evidence — complaints in sexual cases — recent complaint,
— degree of consistency required for evidence of recent
complaint to be admissible — direction to be given by judge
where there was obvious inconsistency between complainant’s
evidence and that of witness to whom recent complaint had been
made (United Kingdom)

R v S$[2004] 3 All ER 689 (Court of Appeal)

Criminal law — rape — husband and wife — marital exemption —
judicial decision marking removal of marital exemption to rape
— husband raping wife before judicial decision — husband
convicted of rape of wife after judicial decision — whether
conviction abuse of process — whether conviction retrospective
penalty — Human Rights Act 1998, Sch 1, Pt I, Art 7 (United

Kingdom)
R v C {2004] 3 All ER 1 (Court of Appeal)
Criminal law — proceeds of crime — concealing or converting

property known to be proceeds of criminal conduct or having
reasonable grounds for suspecting property to be proceeds of
criminal conduct — whether necessary for prosecution to prove

property actually proceeds of criminal conduct — Criminal
Justice Act 1988, s. 93C(2)
Criminal Law — drugs — drug trafficking — concealing or

converting property known to be proceeds of drug trafficking or
having reasonable grounds for suspecting property to be proceeds
of drug trafficking — whether necessary for prosecution to prove
property actually proceeds of drug trafficking — Drug
Trafficking Act 1994, s. 49(2) (United Kingdom)

R v Montila and Others [2004] 1 All ER 877 (Court of Appeal)
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conference link to avoid risk of arrest and extradition — CPR
32.3 (United Kingdom)
Polanski v Condé Nast Publications Ltd [2004] 1 All ER 1220
(Court of Appeal)

Immigration — asylum seeker — appeal — abandonment of appeal
— deemed abandonment of pending appeal — asylum — seeker
leaving United Kingdom while appeal to Court of Appeal
pending — whether appeal to Court of Appeal deemed
abandoned — Immigration and Asylum Act 1999, s. 58(8)

Immigration — appeal — Immigration Appeal Tribunal — approach
to be taken by tribunal in considering political and legal situation
in foreign country in recurrent classes of applications for asylum
(United Kingdom)

Shirazi v Secretary of State for the Home Department [2004] 2
All ER 602 (Court of Appeal)

Practice and procedure — hearing in camera — prohibition of
reporting — court ordering trust proceedings to be heard in
camera and prohibiting reporting of them — newspaper applying
to discharge orders — proceedings subsequently discontinued —
whether court having jurisdiction to discharge orders — whether
court functus officio

Practice and procedure — open justice — hearing in camera —
prohibition of reporting — when appropriate for court to order
hearing in private — appropriate test — relevant considerations

Practice and procedure — open justice — hearing in camera —
hearing in chambers — whether different — significance of
private hearing — whether judgment to be given in open court
after private hearing

Practice and procedure — open justice — right to fair and public
hearing — hearing in camera — trust proceedings —
circumstances in which proceedings should be heard in camera
— confidentiality of private trusts — prejudice to process of
criminal justice — national security of friendly foreign state —
embarrassment of party — unfair prejudice — Trusts (Jersey)
Law 1984, Art 47 — Convention for the Protection of Human
Rights and Fundamental Freedoms 1950, Art 6(1) (Jeresy)

Jersey Evening Poot Ltd v Al-Thani and Others [2004]) 2 LRC 1
(Royal Court)

Practice and procedure — interim injunction — electronic
communication — internet website — e-mails — trade name —
domain names — action for passing off and defamation —

impugned statements published on internet website and in e-mails
— plaintiff applying for inter partes interim injunction —
whether defendant sufficiently identified as operator of website
and sender of e-mails

Evidence — proof — standard of proof — electronic communication
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Hosking and Another v Runting and Another [2004] 2 LRC 65
(High Court)

Trade and Commerce

Trade and commerce — trade practices — exclusionary provision —
merger of competing sporting competitions — provision
nominated maximum number of teams to participate in merged
competition — whether provision in merger agreement
exclusionary — whether provision included purpose of
preventing, restricting or limiting supply of services to, or
acquisition of services from, particular persons or class of

persons — whether purpose subjective or objective — (CTH)
Trade Practices Act 1974 ss. 4D, 45(2)(a)(i), 45(2)(b)(i)
Practice and procedure — interveners — argument advanced on

appeal by intervener not accepted by parties — argument put on
appeal contrary to manner in which case pleaded and conducted
Words and phrases — “purpose” — “particular persons or classes of
persons” (Australia)
News Ltd and Others v South Sydney District Rughy League
Football Club Ltd 200 ALR 157 (High Court of Australia) «
Trade and commerce — trade practices — franchising — whether
breach of representations — whether misleading or deceptive
conduct — whether false or misleading statements that goods
were of particular standard, quality, grade, composition or model
: — whether unconscionable conduct — whether breach of
-4 industry code — (CTH) Trade Practices Act 1974 ss. 52, 53(eb),
: SIAA(1), STAC(1), 51AD (Australia)
Australian Competition and Consumer Commission v 4WD
Systems Pty Ltd (200 ALR 491) (Federal Court of Australia)
Trade and commerce — trade practices — restrictive trade practices
— non-competition provisions preventing both acquisition of
goods from and supply of services to certain third parties —
whether s.45(6) applied to remove making of contract or
arrangement from prohibition in s. 45(2)(a)(i) — (CTH) Trade
Practices Act 1974 ss. 4D, 45(2)(a)(i), 45(6), 47
Words and phrases — “provision” (Australia)
Visy Paper Pty Ltd And Others v Australian Competition and
Consumer Commission 201 ALR 414 (High Court of Australia)

Agency — insurer devises and, through its agents, promotes negative
gearing arrangement involving investment in units in property
trust — borrowing of 80% of cost of investment from fund

associated with insurer, remaining 20% found by investor, 80% to
be secured by mortgage over all units — agent of insurer devises
scheme in which investor funds 20% by borrowing on bank’s
revolving credit facility on security of mortgage over investor’s
home (Mortgage Power) — agent promotes scheme and
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episcopal corporation liable for priest’s acts — whether
corporation sole’s activities and liability confined to matters
pertaining to property — appropriate test — relevant

considerations — Act to Incorporate the Roman Catholic Bishop
of St George’s, SN 1913, 3 Geo V, ¢ 12, 5.3

Tort — vicarious liability — master and servant — church and priest
— intentional tort — boys sexually abused by priest — whether
episcopal corporation vicariously liable — whether acts committed
in course of employment — whether employer vicariously liable
for sexual assault by employee — relevant considerations

Doe (a pseudonym) and Others v Bennett [2004] 5 LRC 459
(Supreme Court)

Negligence — duty of care — breach of duty — horseplay — test
for determining whether participant in horseplay breaching duty of
care by causing injury to another participant (United Kingdom)

Blake v Galloway {2004] 3 All ER 315 (Court of Appeal)

Restitution — unjust enrichment — defence — change of position
— illegality — whether innocent recipient precluded from relying
on change of position defence if change illegal (United Kingdom)

Barros Mattos Jnr and others v MacDaniels Ltd; Barros Mattos
Jnr and Others v General Securities and Finance Co Ltd and
Another [2004] 3 All ER 299 (Chancery Division)

Nuisance — sewer — overflow — flooding of neighbouring
premises overloading of sewer resulting in repeated flooding
of claimant’s property — statutory sewerage undertaker failing to
take steps to prevent flooding — whether sewerage undertaker
liable at common law for failure to prevent flooding — whether
failure infringing claimant’s right to respect for home and right to
peaceful enjoyment of possessions under human rights convention
— Water Industry Act 1991 — Human Rights Act 1998, Sch 1,
Pt I, Art 8, Pt II, Art 1 (United Kingdom)

Marcic v Thames Water Utilities Ltd [2004] 1 All ER 135
(House of Lords)

Tort — privacy — photographs — publication — photographs of
plaintiffs’ children taken in public place without consent —
defendant magazine commissioning and planning to publish
photographs — parents claiming invasion of privacy — absence
of statutory protection of right of privacy — whether courts
recognising tort of invasion of privacy — nature and scope of tort
— whether extending to publication of photographs taken in
public place — relevant considerations

Tort — intentional infliction of harm or distress — nature and scope
of tort — proof of damage — whether required — physical harm
— psychiatric illness — whether invasion of privacy basis for
establishing such tort — appropriate test — relevant
considerations (New Zealand)
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Bashford v Information Australia (Newsletters) Pry (204 ALR
193) (High Court of Australia)
Tort — defamation — remedies — exemplary damages — award —

defendant publishing unproved allegations — allegations
maintained throughout lengthy court action — jury awarding
aggravated damages — whether award excessive — whether

restricting freedom of expression — appropriate test — relevant
considerations — Constitution of Jamaica 1962, s. 22 (Jamaica) .

The Gleaner Co Ltd and Another v Abrahams [2004] 1 LRC
384 (Privy Council)

Libel and slander — parties — right to sue — corporation —
foreign corporation — right to freedom of expression — common
law presumption of damage under English law once publication
of libel established — whether right to freedom of expression
modifying common law presumption in relation to foreign
corporation — Human Rights Act 1998, Sch 1, Pt I, Art 10(2)
(United Kingdom)

Jameel and Another v Wall Street Journal Europe SPRL [2004}
2 All ER 92 (Queen’s Bench Division)

Nuisance — escape in consequence of non-natural use of land —
non-natural use — pipe carrying water from mains to storage
tanks in block of flats belonging to local authority for domestic
purposes of residents — escape of water by prolonged leakage
causing collapse of embankment supporting gas main — whether
non-natural use of land — whether local authority bringing onto
land something likely to cause danger or mischief on escaping
(United Kingdom)

Transco plc (formerly BG plc and BG Transco plc) v Stockport
Metropolitan Borough Council [2004] 1 All ER 589 (House of
Lords)

Tort — negligence — vicarious liability — state liability for acts of
police officer — officer threatening and assaulting third party —
police officer having access to firearm — police officer taking
firearm — police officer discharging firearm and injuring victim
— whether state liable for police officer’s actions — appropriate
test — relevant considerations

Tort — negligence — duty of care — foreseeability — police —
liability of police authorities — police officer having access to
firearm — police officer discharging firearm and injuring victim
— whether police authority negligent in allowing officer access
to firearm (British Virgin Islands)

Attorney General v Hartwell [2004] LRC 458 (Privy Council)

Tort — intentional tort — corporation sole — liability — sexual
abuse — church — hierarchical structure — statute creating
ecclesiastical corporation sole - purpose and effect of
incorporation — boys sexually abused by priest — whether
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Family Services) and Another (204 ALR 55) (Federal Court of
Australia)

Environmental law — environmental protection — environmental

impact assessment (EIA) — purpose of EIA — requirements of
EIA — deficiencies of EIA — effect — government department
granting environmental clearance for construction of dam
following acceptance of EIA by expert advisory body — Errors
and omissions in EIA — whether such deficiencies rendering
EIA inadequate and invalid — whether rendering approval of
project unlawful — Environmental Protection Act 1992, s. 20(7)
— Environmental Impact Assessment Regulations 1995, SI
1995/107, regs 5(f), 19(b), 22(1), 23

Environmental law — environmental protection — environmental

impact assessment (EIA) — public hearing — government
department, on recommendation of expert advisory body, having
discretion to order public hearing — department granting
environmental clearance without ordering public hearing, despite
errors and omissions in EIA — whether decision not to hold
public hearing irrational and invalid — whether requirement to
hold public hearing prior to approval of project — Environmental
Impact Assessment Regulations 1995, reg 24

Administrative law — judicial review — bias — government

entering into contract for construction of dam — government
department granting clearance for project — whether department
displaying bias — whether department exercising judicial or
political function — whether bias relevant — appropriate test —
relevant considerations — Environmental Protection act 1992 —
Environmental Impact Assessment Regulations 1995 (Belize)

Belize Alliance of Conservation Non-Governmental Organisations
v Department of the environment (No. 2) [2004] 3 LRC 94
(Privy Council)

Public law — remedies — breach of statutory duty — damages —

arrest and detention — right of detainee to consult solicitor on
request — police empowered to delay compliance with request
— reasons for such delay to be given — police authorising delay
before request — no reasons given — whether breach of duty —
whether damages recoverable — whether proof of injury, loss or
harm necessary — whether judicial review available and
effective — Northern Ireland (Emergency Provisions) Act 1987,
s. 15 — Police and Criminal Evidence Act 1984, s. 58 — Human
Rights Act 1998, s.8 — Convention for the Protection of
Human Rights and Fundamental Freedoms 1950, Arts 5, 6 —
Criminal Procedure (Scotland) Act 1995, s. 14(2). (United
Kingdom)

Cullen v Chief Constable of the Royal Ulster Constabulary [2004]

3 LRC 231 (House of Lords)
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claimed benefits were referable to services provided by taxpayer
— whether benefits constituted “income” — (CTH) Income Tax
Assessment Act 1936 s. 25(1)

Taxation and revenue — penalty — discretionary power of
commissioner — commissioner found “deliberate evasion” —
whether commissioner’s discretion should be re-exercised —
whether commissioner misconstrued facts —  whether
commissioner took irrelevant consideration into account —
(CTH) Income Tax Assessment Act 1936 ss. 233, 237(4)

Evidence — admissibility — communications made at meeting
between taxpayer and taxation office — whether communications
inadmissible — whether parties in dispute — whether court would
be misled — (CTH) Evidence Act 1995 ss. 131(1), 131(2)(g)
(Australia)

Brown v Commissioner of Taxation (2002) 187 ALR 714
(Federal Court of Australia)

Tort

Defamation — trial — whether imputations conveyed by
publications — whether no reasonable jury would find imputation
not conveyed — whether there should be new trial on some or all
issues — length of jury deliberation — discretion for plaintiff to
address in reply — (NSW) Defamation Act 1974 5. 7TA

Practice and procedure — hearings — order of addresses —
discretion for plaintiff to address in reply where no evidence
adduced by defendant — Supreme Court Rules Pt 34 r 6
(Australia)

John Fairfax Publications Pty Ltd v Rivkin 201 ALR 77 (High
Court of Australia)

Negligence — duty of care — whether holder of certificate of
registration of vessel had sufficient control over vessel to found
duty of care to persons killed when vessel sank — whether
statute and regulations conferred power of control — vicarious
liability — whether holder of certificate of registration of vessel
had sufficient control to found vicarious liability for negligence
of person in charge of vessel at time of accident — (NSW) Water
Traffic Regulations reg 1 (Australia)

Frost and Others v Warner (2002) 186 ALR 1 (High Court of

Australia)
Defamation — defences — common law defence of qualified
privilege — report of court proceedings — whether matter
published on occasion of qualified privilege — whether

defamatory matter sufficiently connected to privileged occasion
— whether defence of qualified privilege unavailable where
report of court proceedings not fair and accurate (Australia)
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Pacific Software Technology Ltd and Another v Perry Group Ltd

{2004] 3 LRC 167 (Court of Appeal) 202
International Law
International law — sovereign immunity — foreign state —
recognition — Taiwan — statute — executive having power to
issue certificate recognising foreign state — such certificate

conclusive evidence for purpose of immunity — civil proceedings
against Taiwan government agency — agency claiming immunity
without certificate — executive declaring itself unable to issue
certificate — whether amounting to refusal to issue certificate —
whether determinative of status of Taiwan — whether court
having power to grant immunity — whether Taiwan a state within
meaning of statute — State Immunity Act 1985, s. 18

International law — sovereign immunity — foreign state —
recognition — de jure and de facto recognition — Taiwan —
state practice — agreements and co-operation between

government departments and corresponding Taiwan entities —
whether amounting to evidence of de facto recognition of Taiwan
by conduct — appropriate test — relevant considerations

International law — sovereign immunity — foreign state —
unrecognised entity — capacity — locus standi — Taiwan —
entity not recognised as a foreign state for purposes of state
immunity — whether to be treated as a foreign state for other 3
purposes — whether capable of being a party to proceedings
(Singapore)

Civil Aeronautics Administration v Singapore Airlines Lid
12004] 5 LRC 154 (Court of Appeal) 204

International law — Special Court for Sierra Leone — status —
court established by international agreement — whether
international criminal tribunal — United Nations Charter 1945,

Ch VII — agreement between the United Nations and the
Government of Sierra Leone on Establishment of a Special Court
for Sierra Leone 2002

International law — sovereign immunity — head of state — Special
Court for Sierra Leone — court having status of international
criminal court — statute of court providing that official position
of head of state not relieving him of criminal responsibility —
accused, at time of indictment, head of state — whether subject

to criminal proceedings before court — whether provision of
statute contrary to peremptory norm of international law —
United Nations Charter 1945, Art 7 — Charter of the

International Military Tribunal 1945 (the Nuremberg Charter),
Art 7 — Statute of the International Criminal Tribunal for the
former Yugoslavia 1993, Art 7(2) — Statute of the International
Criminal Tribunal for Rwanda 1994. Art 6(2) — Statute of the



International Criminal Court 1998, Art 27 — Statute of Special
Court for Sierra Leone 2002, Art 6(2)

Practice and Procedure — International tribunal — sovereign
immunity — head of state — claim — jurisdiction — submission
to jurisdiction — rules of court requiring initial appearance prior
to making of preliminary motion — whether requirement
applicable to head of state claiming immunity — whether
Appeals Chamber of court having discretionary power to permit
application prior to appearance -—— Rules of Procedure and
Evidence of the Special Court of Sierra Leone, rr 66, 72, 73

International law — sovereignty — foreign state — Special Court
for Sierra Leone — warrant of arrest — court serving arrest
warrant on applicant in foreign state — applicant claiming breach
of principle of sovereign immunity — whether warrant violating
sovereignty of foreign state — whether court having jurisdiction
to determine claim (Sierra Leone)

Prosecutor v Taylor [2004] 5 LRC 590 (Special Court for Sierra

Leone (Appeals Division)) 207
Carriage by air — carriage of passengers — international carriage
— international convention imposing liability on carrier for«
injury to passenger arising from “accident” — whether culpable

act or omission in itself constituting “accident” if it were not an

unusual or unexpected event or happening — Carriage by Air Act

1961, Sch 1, Pt 1, Art 17 (United Kingdom) )
Re Deep Vein Thrombosis and Air Travel Group Litigation
[2004] 1 All ER 445 (Court of Appeal) 210

Land

Real property — Crown land — permissive occupancy —
Commonwealth granted permissive occupancy over parcel of
New South Wales Crown land — condition of permissive
occupancy that it not be transferred or sold without prior consent
— Commonwealth law declaring that permissive occupancy
would vest in appellant as its successor — whether permissive
occupancy asset capable of being vested in another by statute —
whether permissive occupancy revoked by reason of declaration
— Commonwealth Constitution s. 109 —— (CTH) National
Transmission Network Sale Act 1998 ss. 3, 9, 12 (Australia)

Broadcast Australia Pty Ltd v Minister Assisting The Minister
For Natural Resources (Lands) (204 ALR 46) (High Court
of Australia) 211

Tax

Taxation and revenue — assessable income — taxpayer failed to
declare value of home unit and other benefits as part of income
— taxpayer claimed benefits constituted a gift — commissioner



Insurance

Insurance — disclosure requirements — misrepresentation —test of
materiality — knowledge — whether belief constitutes
knowledge — misrepresentation by omission or silence —
whether misrepresentation by “statement” — whether fraudulent
misrepresentation — failure to correct mistaken assumption

Agency — insurance contracts — agent’s knowledge — imputing of
knowledge of agent to principal — knowledge obtained otherwise
than in course of acting for principal

Words and phrases — “know” — “‘statement” (Australia)

Permanent Trustee Australia Co Ltd and Another v FAI General
Insurance Co Ltd (2002) 187 ALR 380 (Court of Appeal)

Intellectual Property

Intellectual property — copyright — garments — whether design
drawing and dressmaking pattern copied — inference from
similarities — three-dimensional reproduction — whether
prototype garments were works of artistic craftsmanship —
defence to infringement under s. 77(2) of Copyright Act 1968
(Cth) — plan to plan copying — (CTH) Copyright Act 1968
s. 77(2) (Australia)

Muscat v Lee and Others (2004) 204 ALR 335 (Federal Court
of Australia)

Copyright — literary works — copyright protection — requirements
— originality — law reports and other legal materials —
headnotes, case summary, topical index and compilation of
reported judicial decisions — whether “original” works covered
by copyright — whether “sweat of the brow” test applicable —
whether requirement of creativity — whether exercise of skill and
judgment involved in preparation of titles — Copyright Act, RSC
1985, ¢ C-42, s. 5

Copyright — literary works — infringement — authorisation —
photocopying — law society providing custom photocopy service
and maintaining self-service photocopiers in library for use by
patrons — notices reminding photocopier users that copyright
law applicable to copying — legal publishers bringing copyright
infringement actions against law society — whether law society
implicitly sanctioning, approving or countenancing copyright
infringement by failing to control copying — Copyright Act,
RSC 1985, ¢ C-42, s. 27(1)

Copyright — literary works — infringement — defence — fair
dealing — research or private study — photocopying — law
society providing custom photocopy service for patrons —
whether copies made for purposes of research — whether

research limited to non-commercial contexts — limits on the type
of copying performed — whether copying infringing copyright —

XXX

191

194




enacting substantive offence .is incompatible with deeming
provision in statute of general application — provisions for
primary and secondary liability for criminal offences — whether
history and suggested policy of substantive legislation relevant to

resolution of intersection — whether context determinative of
contested statutory construction
Words and phrases — “deemed supply” — “supplies a dangerous

drug to another” (Australia)
Maroney v R 202 ALR 405 (High Court of Australia)
Criminal appeal — jurisdiction — Court of Appeal — dismissal of

appeal — finality — death sentence — stay -— appellant
convicted of offence and sentenced to death — Court of Appeal
dismissing appeal — appellant filing motions seeking stay of
sentence and retrial — motions dismissed by High Court —

appellant appealing to Court of Appeal — whether court having
jurisdiction to reopen case — whether court functus officio

Judiciary — Court of Appeal — panel — disqualification —
appellant convicted of offence — Court of Appeal dismissing
appeal — appellant filing motions seeking retrial — appeal to
Court of Appeal from dismissal of motions — whether first
judges in Court of Appeal hearing disqualified from hearing new
appeal — relevant considerations (Singapore)

Vignes s/o Mourthi v Public Prosecutor (No. 3) [2004] 4 LRC
(Court of Appeal)

Magistrates — jurisdiction — re-opening case to rectify mistake —
justices ruling no case to answer due to mistaken belief as to
admissibility of evidence -— justices rescinding decision and
convicting defendant — whether justices functi officio

Road traffic — driving while unfit to drive through drink —
evidence — medical evidence — no evidence called from doctor
taking specimen of blood at police station — whether
requirement for doctor to give evidence mandatory -— Road
Traffic Offenders Act 1988, s. 16(2) (United Kingdom)

Steward v Director of Public Prosecutions [2003] 4 All ER
1105, (Queen's Bench Division (Divisional Court))

Criminal law — sentence — drug offence — complaint wrongly
particularised prohibited drug — guilty plea entered as soon as
complaint amended — whether plea entered at first reasonable
opportunity — (WA) Sentencing Act 1995 ss. 7, 8

Criminal Law — sentence — guilty plea as mitigating factor in
sentencing — whether guilty plea as mitigating factor in

sentencing discriminatory (Australia)
Cameron v R (2002) 187 ALR 65 (High Court of Australia)
Criminal evidence — expert witness — eye witness — evidence of
witnesses inconsistent — whether inconsistency rendering
conviction unsafe — appropriate test — relevant considerations
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Criminal evidence — character of accused — evidence against
co-accused — accused and co-accused giving evidence against
each other — relevance of evidence of criminal propensity of
co-accused (United Kingdom)

R v Randall [2004] 1 All ER 467 (House of Lords)

Criminal evidence — burden of proof — statutory provisions
imposing burden of proof on defendant — statutory provision
requiring defendant to prove defence of proscribed organisation
not being proscribed on last or only occasion of membership or
professing of membership and of not taking part in activities of
proscribed organisation at any time while it was proscribed —
whether provision affecting definition of offence — whether
provision compatible with presumption of innocence under
human rights convention — whether provision compatible with
right to freedom of expression under human rights convention —
Human Rights Act 1998, Sch 1, Pt I, Arts 6(2), 10 — Terrorism
Act 2000, s. 11(1), (2) (United Kingdom)

Attorney General’s Reference (No. 4 of 2002) [2004] 1 All ER
2 (Court of Appeal)

Criminal Law — murder — evidence — expert evidence —
defendant’s infant children dying for reasons not clinically
explicable — defendant convicted of murder — evidence against
defendant consisting solely of specialist evidence as to
conclusions to be drawn from the history of a number of infant
deaths in the same family — whether rarity of a number of
inexplicable natural infant deaths in the same family raising
inference that deaths must have resulted from deliberate harm —
whether conviction based solely on specialist evidence safe
(United Kingdom)

R v Cannings [2004] 1 All ER 725 (Court of Appeal)

Criminal law — public nuisance — nature of offence — whether
common law offence of public nuisance continuing to exist —
whether offence of public nuisance infringing human rights —
Human Rights Act 1998, Sch 1, Pt I, Arts 7, 8, 10 (United
Kingdom)

R v Goldstein; R v R [2004] 2 All ER 589 (Court of Appeal)

Extradition — habeas corpus — application — delay — passage of
time since alleged offence committed — whether return for trial
unjust or oppressive — test to be applied — Extradition Act
1989, s. 11(3)(b) (United Kingdom)

Woodcock v Government of New Zealand [2004] 1 All ER 678
(Queen’s Bench Division)

Criminal evidence — appeal — fresh evidence — admission —
credibility — accused convicted of murder and sentenced to death
— crown witness subsequently swearing affidavit that earlier
evidence at trial entirely false — Court of Appeal excluding fresh
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Sharratt v London Central Bus Co Ltd and other appeals (The
Accident Group Test Cases): Hollins v Russell and other appeals
[2003] 4 All ER 590 (Court of Appeal)

Legal aid — costs — order against assisted person — claimants
funded by Legal Services Commission bringing fraudulent claim
— claimants ordered to pay defendant’s costs — whether power
to make costs order against funded litigant without means —
Access to Justice Act 1999 (United Kingdom)

Jones and Another v Congregational and General Insurance plc
[2003] 1 WLR 3001 (Queen’s Bench Division)

Practice — proceeds of criminal conduct — disclosure — ancillary

relief proceedings — wife’s lawyers suspecting husband’s assets

including criminal property — lawyers making authorised
disclosure — whether lawyers “concerned in” arrangement
facilitating acquisition, retention, use or control of criminal
property — whether lawyers permitted to inform client and

opponents of disclosure — Proceeds of Crime Act 2002 (¢ 29),
$s. 328, 333, 342 (United Kingdom)
P v P (Ancillary Relief: Proceeds of Crime) [2003] 3 WLR 1350
(Family Division) «
Costs — detailed assessment — conditional fee agreement —
agreements containing minor errors as to calculation of costs and
other matters required to bé specified — unqualified staff of
claims management company giving information and advice to
claimants — whether agreements enforceable — whether
solicitors permitted to delegate duties under regulations — Courts
and Legal Services Act 1990, ss. 17(1), 58(1)(3) (as amended by
Access to Justice Act 1999 (¢ 22), s.27) — Conditional Fee
Agreements Regulations 2000 (United Kingdom)

Hollins v Russell; Tichband v Hurdman; Dunn v Ward; Pratt v
Bull; Worth v McKenna; Sharratt v London Central Bus Co Ltd
and other cases (The Accident Group Test Cases) [2003] 1 WLR
2487 (Court of Appeal)

Practice and procedure — maintenance and champerty —
assignment of causes of action in tort — agreement to give
evidence and provide assistance as required

Negligence — duty of care — contribution between joint tortfeasors
— establishment of liability under Law Reform (Miscellaneous
Provisions) Act (NT) after settlement — scope of solicitor’s duty
of care to explain contract — causation of loss — adequacy of
“but for” test (Australia)

Deloitte Touche Tohmatsu and Another v Cridlands Pty Ltd and
Others 204 ALR 281 (Federal Court of Australia)

Evidence — witness — witness in foreign jurisdiction —
examination of witness by live television link — claimant
applying to give evidence in libel action brought by him by video
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Crosbie v Munroe and Another 2003} 1 WLR 2033 Court of
Appeal (Civil Division) 142
Costs — assessment — solicitor and client — successful party
awarded costs on standard basis in county court — costs judge
awarding greater amount as between solicitor and client on
indemnity basis — whether award of costs between parties
applying cap to solicitor and client costs — Solicitors Act 1974
(c 47), 5.74(3) — CPR 1T 444, 445, 48.8(IA)(2) (United

Kingdom)
Lynch v Paul Davidson Taylor (a firm) [2004] 1 WLR 2331,
(Queen’s Bench Division) 143
Costs — detailed assessment — costs estimates — costs estimate

provided with allocation questionnaire but never revised —
estimate seriously inaccurate — whether and how estimate to be
taken into account in assessing final costs — whether permissible
to hold party to estimate in order to penalise provision of
inadequate estimate — costs practice direction supplementing
CPR Pt 43, para 6.6 (United Kingdom)
Leigh v Michelin Tyre plc [2004] 1 WLR 846, (Court of Appeal,
(Civil Division)) 143
Josts — detailed assessment — collective conditional fee
agreement -— trade union instructing solicitors to act for
claimant under terms of collective conditional fee agreement
providing for success fee — whether claimant legally liable to
solicitors to pay success fee — whether success fee recoverable
from defendant — Conditional Fee Agreements Regulations 2000
(SI 2000/692), reg 8 (as inserted by Collective Conditional Fee
Agreements Regulations 2000 (SI 2000/2988), reg 7) (United
Kingdom)
Thornley v Lang [2004] | WLR 379, (Court of Appeal (Civil
Division)) 145
ractice — discovery — expert’s report — personal injuries action
— experts’ reports referring to documents supplied to experts
when instructed — defendant seeking order for inspection of
documents — whether documents forming part of “material
instructions” to experts — whether disclosure of documents to be
ordered— CPR rr 31.14(1), 35.10(3)(4) (United Kingdom)
Lucas v Barking, Havering and Redbridge Hospitals NHS Trust
[2004] 1 WLR 220 Court of Appeal (Civil Division) 146
osts — order for costs — conditional fee agreement — receiving
party relying on conditional fee agreement — receiving party put
to his election whether to disclose agreement to paying party or
to prove entitlement to costs by other means — guidance to costs
judges where paying party alleges agreement unenforceable
because of breach statutory provisions — Courts and Legal
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Worme and Another v Commissioner of Police [2004] 3 LRC
128 (Privy Council)

Constitutional law — Appeal — appellate jurisdiction —
Constitutional Court — application for leave to appeal directly
from High Court to Constitutional Court — exercise of discretion
to grant leave — relevant considerations — statutory provision
authorising investigating official to summon and question any
person — Applicant summoned to answer allegations of fraud and
corruption — Applicant challenging constitutionality of statutory
provisions — High Court dismissing challenge — Applicant
charged with offences after applying for leave to appeal —
whether leave to be granted — whether correct statutory provision
challenged — challenge directed to serious offences under inquiry
— whether appropriate — principle of objective constitutional
invalidity — whether in interests of justice to grant leave for
direct appeal — Constitution of the Republic of South Africa
1996, s. 36(1) — National Prosecuting Authority Act 1998, s. 28
(South Africa)

Shaik v Minister of Justice and Constitutional Development
[2004} 4 LRC 379 (Constitutional Court) .

Constitutional law — fundamental rights — life, liberty and security
of the person — fundamental justice — protection of children —
corrective force administered to child by schoolteacher, parent or
person standing in place of parent — exemption from criminal
sanction — whether violation of right to security of the person —
Canadian Charter of Rights and Freedoms 1982, s. 7 — Criminal
Code RSC 1985 (¢ C-46), s. 43

Constitutional law — fundamental rights — protection against cruel
and unusual punishment or treatment — corrective force
administered to child by schoolteacher, parent or person standing
in place of parent — exemption from criminal sanction —
whether violation of right not to be subjected to cruel and unusual
treatment or punishment — Canadian Charter of Rights and
Freedoms 1982, s. 12 — Criminal Code RSC 1985 (c C-46), s. 43

Constitutional law — fundamental rights — equality before the law
— freedom from discrimination — discrimination based on age
— corrective force administered to child by schoolteacher, parent
or person standing in place of parent — exemption from criminal
sanction — whether violation of right to equal protection without
discrimination based on age — Canadian Charter of Rights and
Freedoms 1982, s. 15 — Criminal Code RSC 1985 (¢ C-46), s. 43
(Canada)

Canadian Foundation for Children, Youth and the Law v Attorney
General [2004] 3 LRC 584

Human rights — right to life — state’s obligation to investigate death
— death occurring in 1982 — whether state obliged to investigate
death occurring before statute incorporating human rights
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evidence as not capable of belief — further appeal to Privy
Council — whether fresh evidence admissible on appeal —
appropriate test (Jamaica)

Clarke v R [2004] 3 LRC 298 (Privy Council)

Criminal procedure — trial — due process — legal representation
— quality — appeal — trial counsel appointed by court at short
notice — short consultation with appellant in cell — whether
appellant having sufficient time to instruct counsel — new
counsel unable to support appeal after reviewing evidence —
whether representation at trial and on appeal adequate —
whether quality of representation amounting to denial of due
process

Criminal procedure — trial — judge and jury — conduct of trial —
directions by judge — jury not removed for discussion by judge
with counsel about defence — judge’s directions containing
comments adverse to defence case — whether lacking balance —
whether prejudicial — whether misdirection — whether rendering
verdict unsafe — whether proviso applicable — Supreme Court
of Judicature Act 1962, s. 44

Appeal — appellate jurisdiction — sentencing power — appeal,
against conviction only — Court of Appeal dismissing appeal but
imposing additional sentence of corporal punishment — no
indication given at hearing that such sentence contemplated —
whether court having jurisdiction to impose such sentence —
whether sentence to be quashed — Supreme Court of Judicature
Act 1962, 5. 44

Criminal procedure — sentencing — imprisonment — duration —
calculation — time in custody pending appeal — whether to be
included in calculation of duration of sentence — Supreme Court
of Judicature Act 1962, s. 49 (Trinidad and Tobago)

Skeet v State [2004] 1 LRC 650 (Privy Council)

Family Law
Medical treatment — human fertilisation — embryo — frozen
stored embryos — consent to treatment together of each of male
and female gamete providers in treatment involving in vitro
fertilisation, freezing and storage of embryos — whether consent
effective after couple separating — whether implantation of
embryo in female gamete provider “treatment together” —
whether requirement for consent by both partners contrary to
right to respect for private and family life and discriminatory —
Human Fertilisation and Embryology Act 1990, Sch 3, para 6(3)
— Human Rights Act 1998, Sch 1, Pt 1, Arts 8, 14 (United
Kingdom)
Evans v Amicus Healthcare Ltd and Others [2004] 3 All ER
1025 (Court of Appeal)
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Judicature (Courts) Ordinance, s. 11 — Ordinance No 11 of 2003
— Judicature (Appeals in Criminal Cases) Ordinance, s. 35DD(1)
-— Human Rights Act 1998 — Convention on Human Rights and
Fundamental Freedoms 1950, Art 6(1) (Pitcairn Island) :
Christian and Others v R [2004] 5 LRC 706 (Court of Appeal) 98

Constitutional law — fundamental rights — right not to be subjected
to inhuman or degrading punishment — mandatory death
sentence — appellant convicted of double murder — statutory
provision requiring imposition of death sentence — appellant
sentenced to death — appellant

Constitutional law — fundamental rights — right not to be subjected
to inhuman or degrading punishment — mandatory death sentence
— appellant convicted of double murder — statutory provision
requiring imposition of death sentence — appellant sentenced to
death — appellant challenging constitutionality of provision on
appeal — whether mandatory sentence of death infringing
fundamental right — Offences Against the Person Act 1864 (as
amended) s. 3(1A) — Offences Against the Person (Amendment)
Act 1992 — Constitution of Jamaica 1962, ss. 2, 17

Constitutional law — fundamental rights — right not to be subjected
to inhuman or degrading punishment — limitation — existing
law — constitutional protection from invalidity — mandatory
death sentence — appellant convicted of double murder —
statutory provision, following amendment, requiring imposition
of death sentence — appellant sentenced to death — appellant
challenging constitutionality of provision on appeal — mandatory
sentence of death infringing fundamental right — whether saved
by constitutional provision protecting existing law at date of
Constitution from such challenge — whether subsequent
amendment having removed such protection — Offences Against
the Person Act 1864 (as amended) s. 3(1A) — Offences Against
the Person (Amendment) Act 1992 — Constitution of Jamaica
1962, ss.2, 17, 26(8), (9) — Jamaica (Constitution) Order in
Council 1962, s. 4(1) (Jamaica)

Watson v R [2004] 4 LRC 811 (Privy Council) 104
Constitutional law — fundamental rights — freedom of expression
— limitation — offence of criminal libel — whether offence

infringing freedom of expression — whether infringement saved
as justifiable in order to protect reputation, rights and freedoms
of others — Constitution of Grenada 1973, s. 10(1), (2) —
Criminal Code, s. 252(2)

Criminal law — criminal libel — defence — absolute privilege —
burden of proof — presumption of innocence — whether
prosecution required to negative defence — whether prosecution
required to prove that defamatory matter was not true and that
publication was not for public benefit — Constitution of Grenada
1973, s. 8(2)(a) — Criminal Code, ss. 252(2), 257(1)(h) (Grenada)
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Tan Chin Seng and' Others v Raffles Town Club Pte Ltd (No. 2)
[2004] 3 LRC 364 (Court of Appeal)

Contract — formation — fraudulent misrepresentation — personal

identity — effect — hire-purchase agreement —: title — motor

vehicle — rogue, impersonating another person, entering into
hire-purchase agreement — rogue selling vehicle to innocent
purchaser without notice of agreement — statutory provision

protecting innocent purchaser acquiring vehicle from “the debtor”
— whether rogue “the debtor” under agreement and therefore
able to pass title to vehicle — whether purchaser acquiring good
title — Hire-Purchase Act 1964, s. 27 (United Kingdom)
Shogun Finance Ltd v Hudson [2004] 4 LRC 255 (House of
Lords)

Contract — void contracts ~— unconscionable conduct — whether
mortgage should be set aside for unconscionable conduct by bank
— whether respondent under special disadvantage -— whether any
special disadvantage sufficiently evident to bank — whether
principles in Yerkey v Jones apply to former spouses

Equity — unconscionable conduct — whether mortgage should be
set aside for unconscionable conduct by bank — whether«
respondent under special disadvantage — whether any special
disadvantage sufficiently evident to bank — whether principles in
Yerkey v Jones apply to former spouses

Restitution — at equity — whether recipient of benefit in
consideration for mortgage found to be void ab intitio should
repay benefit (Australia)

Westpac Banking Corporation v Paterson (2002) 187 ALR 168
(Federal Court of Australia)

Contract — intention to create legal relations — engagement of
minister of religion — whether presumption against intention to
create legal relations

Religion — religious organisations — appointment and removal of
ministers of religion — presumption that no intention to create
contractual relations

Administrative law — appeal — whether intention to create legal
relations considered by primary decision-maker (Australia)

Ermogenous v Greek Orthodox Community of SA Inc (2002)
187 ALR 92 (Federal Court of Australia)

Courts Practice and Procedure

Costs — assessment — costs-only proceedings — claimant bringing
costs-only proceedings to recover costs of substantive claim —
defendant making inclusive offer to pay claimant’s costs —
whether costs-only proceedings “gave rise to the assessment
proceedings” — whether defendant’s offer including costs of both
substantive and costs-only proceedings — CPR r 47.19 (United
Kingdom)
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holding temporary appointment exempted — whether exemption
restricted to office outside government service — whether
appointment invalid — High Court Act 1978, s. 14

Judiciary — appointment — acting judge — terms of appointment —
acting judge appointed on basis of special agreed terms. and
conditions — whether such appointment prohibited — Statutory
Salaries Order 1972 (Lesotho)

Sole v Cullinan and Others [2004] LRC 550 (Court of Appeal) 95
Constitutional law — acquisition of territory — Act of state —
justiciability — criminal trial pending in Pitcairn Island —

defendants challenging validity of laws and courts established for
Pitcairn Island — whether Pitcairn Island a colony — whether an
independent state — Orders in Council — validity — whether
court having jurisdiction to determine validity — ministerial
instruction — validity — effect — British Settlements Acts 1887
& 1945 — Pacific Order in Council 1893 — Pitcairn Order in
Council 1952 — Pitcairn Order 1970

Constitutional law — sovereignty — colony — acquisition —
categorisation — settlement — cession — Pitcairn Island —
acquisition as a British possession — whether acquired as a

British settlement — relevant considerations — appropriate test
Court — inherent jurisdiction ~— composition of bench — criminal

trial — pre-trial application — right of appeal — criminal trial
pending before single judge — pre-trial application by defendants »
to stay proceedings for lack of jurisdiction — Supreme Court

deciding to sit as Full Court of three judges to hear application —
court invoking inherent jurisdiction to reject defendants’
application for hearing by single judge — application for stay
dismissed by Full Court — defendants seeking leave to appeal to
Court of appeal from decision to sit as Full Court — whether
right of appeal from such decision available — whether Full Court
hearing lawful — whether irregular — whether a nullity —
whether a miscarriage of justice — Judicature (Courts) Ordinance,
ss. 6, 9, 16 — Judicature (Appeals in Criminal Cases) Ordinance,
s. 35DD(1) — Supreme Court Act 1981 (UK), ss. 19(3), 73(1)
Constitutional law — fundamental rights — right to fair trial —
right to independent and impartial tribunal — judges and
magistrate holding office during pleasure — criminal proceedings
— Magistrate committing applicants for trial in Supreme Court
— application to Supreme Court for stay of proceedings and for
declarations that appointments of judges and magistrate, relevant
laws and committal proceedings invalid — judges giving
directions for hearing of application — statutory amendment then
conferring security of tenure upon judges — Supreme Court
dismissing application — whether infringing fundamental right
— whether fundamental rights provisions in force — whether
magistrate constituting impartial and independent tribunal —

Xv



(ommonwealth

Lo Bulletin

Volume 30 2004

SPECIAL COMMEMORATIVE EDITION
30 YEARS OF THE CLB

)
&

Commonwealth Secretariat
S |




convention coming into force — whether common law right to
arrange for effective investigation — Human Rights Act 1998,
s.6, Sch I, Pt I, Art 2 (United Kingdom)
Re McKerr [2004] 2 All ER 409 (House of Lords) .
Confidential information — breach of confidence — disclosure by
media — public interest in publication — right to freedom of
expression — right to respect for private and family life —
newspaper publishing fact and details of celebrity’s treatment for
drug addiction — whether newspaper entitled to publish details
of treatment — whether information private — whether
disclosure of information in public interest — Human Rights Act
1998, Sch 1, Pt I, Arts 8, 10 (United Kingdom)
Campbell v MGN Ltd [2004] 2 All ER 995 (House of Lords)
Constitutional law — fundamental rights — right to equality before
the law — freedom from discrimination — common law
recognising reciprocal duty of support between married couples
— whether common law recognising reciprocal duty of support
between same-sex couple — appropriate test — relevant
considerations
Constitutional law — fundamental rights — right to equality before

the law — freedom from discrimination — right to respect for
dignity — common law affording spouse action for loss of
support — whether unfairly discriminating against same-sex
couples — whether common law action to be extended to same-
sex couples — Constitution of the Republic of South Africa

1996, ss. 9(4), (5), 10, 36

Constitutional law — Constitution — fundamental rights provisions
— Constitution requiring courts in developing common law to
promote spirit, import and objects of fundamental rights provisions
— common law affording spouse action for loss of support —
whether action should be extended to same-sex couples — whether
development of common law appropriate — Constitution of the
Republic of South Africa 1996, ss. 8, 39, 173 (South Africa)

Du Plessis v Road Accident Fund [2004] 3 LRC 718 (Supreme
Court of Appeal)

Constitutional law — fundamental rights — fair trial — fair hearing
by independent and impartial court — trial by jury — jury list
compiled on sex discriminatory basis — jury service compulsory
for men — jury service optional for women — juries all-male in
practice — appellant bringing claim seeking damages for assault
and false imprisonment — appellant entitled to have her case
tried by jury — appellant objecting to all-male jury — whether
constitutional right to fair trial infringed — appropriate test —
relevant considerations — Constitution of Gibraltar 1969, s. 8 —
Supreme Court Ordinance, s. 19

Constitutional law — Constitution — breach — remedies —
transitional provisions — interpretation — scope — existing laws
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to continue in force and to be construed in conformity with
Constitution — statute providing for trial by jury where jurors
chosen from jury list compiled on sex discriminatory basis —
extent to which court could modify statute in order to conform
with Constitution — Gibraltar Constitution Order 1969, para 2(1)
— Supreme Court Ordinance, s. 19 (Gibraltar)

Rojas v Berllaque (Attorney General intervening) [2004] 1 LRC

296 (Privy Council)

Conflict of Laws
Conflict of laws — Private International Law — choice of law —

tort committed outside Australia — action commenced by
plaintiff in Supreme Court of New South Wales — application by
defendant for stay of proceedings — whether Supreme Court

inappropriate forum — forum non conveniens — whether law to
be applied by Australian court to determine delictual liability of
defendant was law of place of wrong or law of forum —
principle of lex loci delicti — double actionability rule —
relevant principles in exercising discretion as to whether
proceedings should be stayed — Supreme Court Rules 1970 Pt
10 (Australia)

Regie Rational Des Usines Renault SA and Another v Zhang

(2002) 187 ALR 1 (High Court of Australia)

Conflict of laws — foreign judgment — enforcement — action in
England — whether judgment enforceable in English courts —
whether judgment in foreign court containing element of multiple
damages a judgment for multiple damages — Protection of
Trading Interests Act 1980, s. 5 (United Kingdom)

Lewis v Eliades and Others [2004] 1 All ER 1196 (Court of
Appeal)

Contract
Contract — interpretation — ambiguous term of lease —
admissibility of evidence of surrounding circumstances to assist in
interpretation of ambiguous contract or term — term that lessor
“may have regard” to certain matters — whether lessor limited to
consideration of those matters — public or statutory bodies as
parties to lease — relevance of legislation relating to parties in
order to construe term of lease
Contract — terms and conditions — implied obligation or duty of
good faith and fair dealing (Australia)
Royal Botanic Gardens and Domain Trust v South Sydney
City Council (2002) 186 ALR 289 (High Court of Australia)
Contract — validity — duress — soldier serving with special forces
unit — soldier required by superior officers to sign
confidentiality agreement or be returned to parent unit — whether
such requirement constituting duress
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injunction — impugned statements published on internet and in
e-mails — statutory provision for proof of computer printouts by
certificate — whether such certificate required on application for
interim injunction — Evidence Act 1950, s. 90A

Tort — defamation — libel — publication — electronic publication
— internet website — impugned statements posted on Usenet
Internet newsgroup — whether impugned statements “published”
— appropriate test — relevant considerations

Tort — defamation — libel — defendant publishing impugned
statements on internet — whether statements defamatory of
plaintifts

Tort — passing off — trademark infringement — electronic

communication — internet website — business name — domain
names — defendant registering internet domain names containing
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injunction to prevent passing off — whether defendant eroding
goodwill in trade name — whether domain names instruments of
fraud — whether plaintiffs establishing threat of passing off and
trademark infringement — appropriate test (Malaysia)
Petroliam Nasional Bhd and Others Khoo Nee Kiong [2004] 2
LRC 202 (High Court) *
Precedent — stare decisis — High Court — judge — whether bound
by his own previous decision — practice direction — decisions
of High Court to be regarded as persuasive authority — whether
previous decision made per incuriam — whether binding —
Wills, Probate and Administration Act, s. 29 (Solomon Islands)
Re Panjuboe’s Estate [2004] 3 LRC 1 (High Court)

Criminal Law, Evidence and Procedure

Criminal law — extradition — fraud offences in South Africa with
respect to breaches of exchange control regulations —
“Extradition offences” — imprisonment for not less than 12
months — double criminality — procedures and evidence at
extradition hearing — (CTH) Extradition Act 1998 ss. 5, 19

Administrative law — administrative decisions — nature of review
proceedings — whether material “before the magistrate” —
(CTH) Extradition Act 1998 s. 21

Courts and judicial system — appeal — ground of appeal not raised
below — discretion to allow new ground (Australia)

Dutton v O'Shane 200 ALR 710 (Federal Court of Australia)

Criminal law — offences — supply of dangerous drug — where
appellant inmate at correctional facility and arranged for person
outside facility to supply him with heroin — whether appellant
criminally liable for supplying dangerous drug within s. 4 of
Drugs Misuse Act 1986 (Qld) and s. 7 of Criminal Code (Qld) —
(Qld) Criminal Code s. 7 — (QIld) Drugs Misuse Act 1986 s. 6

Statutes — interpretation — intersecting statutes of general and
particular application — criminal law — whether provision
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whether such dealing fair — whether library exemption
applicable — Copyright Act, RSC 1985, ¢ C-42, s. 29

Copyright — infringement — fax transmission — single copy
transmitted to single individual — whether a communication to
the public — whether a secondary infringement of copyright —
Copyright Act, RSC 1985, ¢ C-42, s. 30.2(1) (Canada)

CCH Canadian Ltd and Others v Law Society of Upper Canada
{2004] 5 LRC 428 (Supreme Court)

Copyright — infringement — reproduction — business displaying
competitor’s advertising brochures — business applying price
stickers to brochures showing own price for goods — whether
brochures reproduced — whether infringement of copyright —
Copyright Act 1994, s. 16

Copyright — infringement — adaptation — business displaying
competitor’s advertising brochures — business applying price
stickers to brochures showing own price for goods — whether
adaptation of literary work — Copyright Act 1994, s. 34(2)

Copyright — infringement — author — author’s right not to have
work subjected to derogatory treatment — moral rights —
business displaying competitor’s advertising brochures — business«
applying price stickers to brochures showing own price for good
— business claiming moral rights of author — whether body
corporate capable of being author of work — whether business
entitled to protection of author’s rights — Copyright Act 1994,
ss. 5(2), (3), 18, 22, 98(2) — Interpretation Act 1999, ss. 4, 29

Trade marks — infringement — comparative advertising — business
displaying competitor’s advertising brochures — business
applying price stickers to brochures showing own price for good
— whether comparative advertising — whether advertising taking
unfair advantage of distinctive character or repute of trade mark
— whether advertising in accordance with honest practices in
industrial or commercial matters — whether trade mark infringed
— whether interim injunction to be continued — Trade Marks
Act 2002, s. 94 (New Zealand)

Mitre 10 (New Zealand) Ltd v Benchmark Building Supplies Ltd
[2004] LRC 351 (Court of Appeal)

Copyright — ownership — computer program — commission —
first ownership — computer source code — plaintiff procuring
computer program from software company — agreement not

recorded in writing — plaintiff requesting source code of program
— source code containing software company’s pre-existing library
code — whether prior copyright work incorporated into newly
created work — software company refusing to deliver — whether
plaintiff having first ownership of copyright — whether work
“commissioned” — Copyright Act 1994, ss. 21, 113, 114, 120(2),
122 — Contracts (Privity) Act 1982, s. 4 (New Zealand)
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Contract — validity — undue influence — soldier and superior officer

— soldier serving with special forces unit — soldier required by
superior officers to sign confidentiality agreement or be returned to
parent unit — whether soldier subject to undue influence in
signing agreement — whether relationship between soldier and
superior officers creating presumption of undue influence —
whether absence of legal advice rendering transaction unfair

Contract — formation — consideration — sufficiency — soldier

Eq

Co

Co

serving with special forces unit — ministry order requiring soldier
to sign confidentiality agreement or be returned to parent unit —
ministry forbearing from returning soldier to parent unit —
whether such forbearance capable of constituting sufficient
consideration
uity — remedies — injunction — damages — account of profits
— public policy — contract — soldier serving with special
forces unit — soldier signing confidentiality agreement — soldier
subsequently writing book about his service with special forces
— ministry seeking injunction restraining publication of book —
trial judge refusing injunction but awarding damages and account
of profits — whether inconsistent remedies — appropriate test —
relevant considerations (New Zealand )

R v Attorney General for England and Wales [2004] 1 LRC 132

(Privy Council)

ntract — misrepresentation — remedies — damages — non-
fraudulent misrepresentation — statements of intention — club —
launch —  “Premier club” — proprietor of club inviting

individuals to apply for founder membership — proprietor making
statements as to exclusivity of club and advantages of founder
membership — members finding club overcrowded — members
alleging actionable misrepresentation — whether statements of
intention amounting to representations of fact — members
bringing claim under provisions of statute — scope and effect of
statute — Misrepresentation Act (Cap 390, 1994 Rev Ed), s. 2(1)
ntract — terms — implied term — club — launch — “Premier
club” — facilities — membership — proprietor’s discretion —
proprietor of club inviting individuals to apply for founder
membership — proprietor making statements as to exclusivity
and advantages of founder membership — club rules giving
proprietor discretion over club membership — whether such
discretion absolute — whether statements forming implied term
of contract — relevant considerations

Appeal — appellate jurisdiction — role of appellate court —

findings of fact by trial court — implied term of contract —
alleged breach — duty of trial court to evaluate evidence properly
— whether appellate court entitled to review findings — whether
breach of contract established — appropriate test — relevant
considerations (Singapore)
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