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whether breach of duty of care by growers or manufacturers of

oysters
Negligence — breach of duty — finding of negligence by trial judge
and intermediate appellate court — whether error of law —

circumstances in which High Court will disturb finding of fact as
to negligence

Negligence — general — relationship between common law claims
and claims for relief in respect of contravention of provisions of
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Housing — secure tenancy — claim for possession — local housing
authority — granting joint tenancy of house to husband and wife
— wife terminating joint tenancy by service of notice to quit —
husband continuing to reside in house — housing authority
seeking order for possession — whether order contravening
husband’s right to respect for home — Human Rights Act 1998
(c 42), Sch I, Pt I, Art 8 (United Kingdom)

Harrow London Borough Council v Qazi [2003] 3 WLR 792
House of Lords

Real property — valuation of land- — assessment of unimproved
value of improved parcel of land for purpose of assessing land
tax — relevance of comparable sales — whether valuation by
commissioner gave rise to question of law — (NSW) Valuation of
Land Act 1916 s.6A (Australia)

Maurici v Chief Commissioner of State Revenue (2003) 195
ALR 236 High Court of Australia

Aboriginals and Torres Strait Islanders — native title to land —
determination of native title — native title rights and interests in
$.223(1) of Native Title Act 1993 (Cth) — possessed under
traditional laws acknowledged and traditional customs observed
in s.223(1)(a) — (CTH) Native Title Act 1993 s.223(1)(a)

Aboriginals and Torres Strait Islanders — native title to land —
determination of native title — consequences of sovereignty —
whether traditional laws and customs observed must originate in
pre-sovereignty laws and customs — effect of development of or
changes in traditional laws and customs since sovereignty —
whether proof of continuous acknowledgment and observance of
traditional laws and customs required — effect of interruption to
continuous acknowledgment and observance of traditional laws
and customs — whether substantially uninterrupted acknowle-
dgment and observance is sufficient — whether traditional law and
customs need only be presently acknowledged and observed —
whether continuous existence of claimant society required —
effect of cessation of claimant society on acknowledgment and
observance of traditional laws and customs

Aboriginals and Torres Strait Islanders — native title to land —
native title rights and interests — meaning of rights and interests
recognised by common law of Australia — Whether there are
common law requirements of native title — (CTH) Native Title
Act 1993 5.223(1)(c)

Aboriginals and Torres Strait Islanders — native title to land —
extinguishment of native title — whether s.223 of Native Title Act
1993 (Cth) incorporates notions of extinguishment of native title
— whether concepts of “abandonment” or “expiration” of native
title can be applied — (CTH) Native Title Act 1993 ss.223, 225

Aboriginals and Torres Strait Islanders -— native title to land —

. ¢vidence — proof— oral and written testimony
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Inteliectual property — copyright — computer programs — actions
in relation to circumvention devices — whether programs
protected by technological protection measure — whether
relevant device prevented or inhibited infringement of copyright
in programs by particular means — significance of purposes of
relevant device — whether inhibiting occurs where device deters
or discourages infringement — whether storage of part of
program in random access memory (RAM) constitutes
reproduction of substantial part of literary work in material form
— whether storage of part of program in RAM constitutes
reproduction of substantial part of cinematograph film — (CTH)
Copyright Act 1968 ss.10(1), 14(1), 31(1)(a)(i), 86(a), 116A

Intellectual property — trade marks — infringement — whether
offering for sale and selling unlawful copies of electronic games
involved using as trade marks signs substantially identical to
registered trade marks in relation to goods in respect of
which trade marks registered — (CTH) Trade Marks Act 1995
s.120(1)

Consumer protection — fair trading — misleading or deceptive
conduct — whether sale of unlawful copies of electronic games:
involved representation that they had particular sponsorship,
approval or affiliation — (NSW) Fair Trading Act 1987 s.42

Words and phrases — “technological protection measure” — “material
form” (Australia)

Kabushiki Kaisha Sony Computer Entertainment and Others v
Stevens (2003) 200 ALR 55 Federal Court of Australia

Land Law/Landlord and Tenant
Business premises (security of tenure) — application for new tenancy
—Ilandlord sending notice of termination of tenancy by recorded
delivery — tenant’s application for new tenancy to be made within
four months of service of landlord’s notice — whether landlord’s
notice irrebuttably deemed to have been served — whether served
when posted or delivered — whether application for new tenancy
out of time — Landlord and Tenant Act 1927 s.23 — Recorded
Delivery Service Act 1962 — Interpretation Act 1978 s.7 (United
Kingdom)
Beanby Estates Ltd v Egg Stores (Stamford Hill) Ltd [2003] 1
WLR 2064 Chancery Division
Land Law — contract of sale —— inconsistent remedies — on
purchaser’s substantial default, vendor may ecither (a) terminate
contract in reliance on clause permitting retention of deposit and
paid instalments, or (b) enforce contract and sue for unpaid
instalments as damages in lieu of specific performance — may
not do both, even if option to terminate expressly without
prejudice to other remedies (Cayman Islands)
Golfco Limited v Borden [2002] CILR 1 Grand Court
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Papua New Guinea Independence (Australian Citizenship)
Regulations 1975 reg 4 (Australia)
Minister for Immigration and Multicultural and Indigenous
Affairs v Walsh 189 ALR 694. Federal Court of Australia
(Heerey, Mansfield and Hely 1J) 136
Citizenship and migration — visas — decisions concerning visas —
construction and effect of privative clause — judicial review of
privative clause decisions — Hickman principle — (CTH)
Migration Act 1958 ss.116, 128, 129, 131, 474
Administrative law — judicial review — construction and effect of
privative clause (CTH) Migration Act 1958 s.474
Constitutional law — Commonwealth constitution — whether privative
clause invalid — (CTH) Migration Act 1958 s.474 (Australia)
NAAV v Minister for Immigration and Multicultural and
Indigenous Affairs; NABE v Minister for Immigration and
Multicultural and Indigenous Affairs; Ratumaiwai v Minister for
Immigration and Multicultural and Indigenous Affairs; Turcan v
Minister for Immigration and Multicultural and Indigenous
Affairs; Minister for Immigration and Multicultural and
Indigenous Affairs v Wang 193 ALR 449. Federal Court of
Australia (Black CJ, Beaumont, Wilcox, French and von
Doussa 1J) 139

Intellectual Property

Intellectual property — subsistence of copyright — respondent
produced telephone directories requiring expenditure of
significant time and financial resources — “industrious
collection” — whether factual compilations comprising
directories met threshold requirement of originality in Australian
copyright law — whether headings books developed by
respondent attracted copyright protection — “Whole-of-universe”
compilation — (CTH) Copyright Act 1968 ss.10(1), 32 —
Commonwealth Constitution s.Sl(xviii) — United States
Constitution Art I §8 cl 8

Intellectual property — infringement of copyright — whether
appellant reproduced substantial part of respondent’s copyright
telephone directories and headings books in appellant’s database
— actual copying from directories and headings in directories

admitted — whether visual similarity an essential element of
infringement — (CTH) Copyright Act 1968 ss. 14, 31
Intellectual property — infringement of copyright — whether

copyright in work produced pursuant to statutory obligation —
impact of policy in area of factual compilations (Australia)
Desktop Marketing Systems Pty Ltd v Telstra Corporation Ltd
192 ALR 433 Federal Court of Australia (Black CJ, Lindgren
and Sackville 1J) 143




or pleaded case — whether pleadings embrace case as presented
(Australia)
Australian Competition and Consumer Commission v
Australian Safeway Stores Pty Ltd and Another 198 ALR
657. Federal Court of Australia (Heerey, Sackville and
Emmett JJ)

Immigration

Citizenship and migration — detention — mandatory detention of
unlawful non-citizen pending removal from Australia — whether
legislature intended to curtail right of personal liberty where no
reasonable prospects of removal — whether continued detention
authorised where no real likelihood or prospect of removal in
reasonably foreseeable future — (CTH) Migration Act 1958
ss.189, 196, 198, 486C

Statutes — interpretation — right to personal liberty — whether
legislature intended to curtail right of personal liberty where no
reasonable prospects of removal — whether statute to be read in
conformity with treaty obligations

Foreign relations — international conventions — Internatiopal
Covenant on Civil and Political Rights — interpretation of statute
consistently with established rules of international law and in

accordance with Australia’s treaty obligations — International
Covenant on Civil and Political Rights Art 9
Practice and procedure — competency of appeal — respondent

removed from Australia — standing (Australia)
Minister for Immigration and Multicultural and Indigenous
~ Affairs v Al Masri 197 ALR 241 Federal Court of Australia
(Black CJ, Sundberg and Weinberg 1J)

Citizenship and migration — refugees — refugee review tribunal —
appeal from decision of single Federal Court judge — whether
respondent a convention refugee pursuant to 1951 Convention
relating to the status of refugees by reason of having voluntarily
left Syria for political reasons — construction of Art 1(D) of
Convention — tribunal made incorrect findings of historical facts
— whether court bound to accept tribunal’s findings —
convention relating to the Status of Refugees 1951 Art 1(D)
(Australia)

Minister for Immigration and Multicultural Affairs v Wabgq 197
ALR 35 Federal Court of Australia (Hill, Moore and
Tamberlin JJ)

Citizenship and migration — application for registration of -
Australian citizenship — Papuan born applicant — whether
applicant ceased to be Australian citizen on independence of
Papua New Guinea — whether applicant entitled to citizenship
by descent — whether applicant “born outside Australia” —
(CTH) Australian Citizenship Act 1948 ss. 10(1), 10B, 10C, 11 —
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Environmental Law
Environment — pollution — marine pollution — discharge of oil
from ship — whether ship’s owner liable for discharge caused
in consequence of damage to ship or its equipment — (NSW)
Marine Pollution Act 1987 s.8
Statutes — interpretation — treaties — International Convention for
the Prevention of Pollution from Ships 1973
Words and phrases — “damge ... to ship or its equipment” (Australia)
Morrison v Peacock and Another 192 ALR 173 High Court of
Australia (Gleeson C3, McHugh, Gummow, Kirby and Hayne JI)

Family Law
Succession — family provision — deed between husband and wife
— mutual wills executed pursuant to deed — effect of deed and
wills upon family provision claim — whether property the
subject of deed and wills available as part of estate out of which
provision made — whether deed invalid for reasons of public
policy — (SA) Inheritance (Family Provision) Act 1972 s.7
Practice and procedure — precedent — High Court and Privy
Council — conflict between two Privy Council decisions —
circumstances in which High Court should depart from Privy
Council decisions — where decision of Privy Council was on
matter of state law in appeal directly from primary judge in state
Supreme Court, rather than High Court (Australia)
Barns v Barns (A68 of 2002 and A69 of 2002) (2003)
196 ALR 65 High Court of Australia
Family Law — financial provision — equality — court’s provisional
view of appropriate division to be checked against principle of
equal division — principle to be departed from only for good
reason — departure not justified by (i) husband’s generous
expenditure in maintaining children and home between separation
and divorce, or (ii) aim of placing parties in relative financial
circumstances similar to those before marriage (Cayman Islands)
Doak v Doak and Ridley [2002) CILR 224 Court of Appeal

<

Financial Trade and Economic Development

Trade and commerce — trade practices — unconscionable conduct
— whether conduct of lessor in negotiating of lease
unconscionable — condition of renewal that lessee abandon legal
claims against lessor '

Equity — unconscionable conduct — whether special disadvantage
or disabling condition or circumstance on part of claimant —
whether unconscientious advantage taken of claimant’s special
disadvantage (Australia)

Australian Competition and Consumer Commission v C G
Berbatis Holdings Pty Ltd and Others 197 ALR 153 High Court
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Criminal procedure — appeal — right of appeal — loss of right of
appeal — trial — appellant acquitted of murder — appeal by
prosecutor held in appellant’s absence — appeal allowed —
retrial ordered — appellant appealing to Privy Council —
appellant failing to answer bail on different charge — appellant
outside jurisdiction — whether appeal to be denied — whether
such denial disproportionate to breach of order relating to bail on
different charge (British Virgin Islands)

Benedetto v R; Labrador v R [2003] 4 LRC 382 Privy
Council .

Criminal law — murder — attempt — sentence — life sentence
inappropriate unless exceptional circumstances, e.g. accused
shows severe mental instability indicating risk to public if
released, or previous convictions for similar offences

Criminal Law — murder — attempt — sentence — starting point
same whether victim is spouse/partner or stranger — abuse of
trust inherent in domestic assault is aggravating factor — major
principles general deterrence and social disapprobation, but
specific deterrence and accused’s rehabilitation also important —
may exceed English sentence for comparable offence to reflect
Islands’ problem of spousal abuse (Cayman Islands)

R v Bernard [2002] CILR 445 Grand Court

Criminal procedure — trial — direction to jury — accused making
cautioned statement to police — statement contradicting evidence
of prosecution witness — trial judge failing to put discrepancy to
jury — whether misdirection

Criminal evidence — identification — visual identification —
circumstances of identification — direction to jury — whether
adequate (Jamaica)

R v Boxx [2003] 4 LRC 591 Court of Appeal

Extradition — bail pending appeal — bail pending Minister’s
decision on surrender — factors to be considered — s.20
Extradition Act — s.679 Criminal Code (Canada)

Canada (Attorney General) v Raghoonanan [2003] 63 Ontario
Reports 465 Court of Appeal

Criminal law — mens rea — uttering words with intent to wound
religious feelings — ingredients of offence — public meeting —
appellant asserting that Christ was not the son of God — tried and

convicted of offence — whether deliberate intent required —
whether proved — whether evidence required of person whose
feelings were wounded — relevance of fundamental rights to

freedom of religion and expression — Penal Code (Cap 16), s.129
— Constitution of Tanzania 1978, Arts 18(1), 19, 30(1)

Criminal procedure — High Court — revisional proceeding in respect
of magistrate’s court case — requirements — right of accused to be
heard before prejudicial order made — conviction affirmed in
accused’s absence — judge failing to evaluate evidence presented at
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Legal profession — fees — bill of charges — lawyer billing client
for legal services — bill including sum for “professional fees all
stages” — statute requiring that “principal items” of bill be listed
— whether bill itemising fees with sufficient particularity —
client not objecting to validity of bill or seeking taxation thereof
— whether relevant — whether bill properly prepared —
guidelines for contents of bill of charges — Legal Practitioners
Act 1975, s. 16 (Nigeria)

Oyekanmi v National Electric Power Authority [2003] 4 LRC 1
Supreme Court (Karibi-Whyte, Ogundare, Onu, Achike and
Uwaifo JISC)

Solicitor — costs — conditional fee agreement — statutory
provision requiring “the legal representative” to provide client
with certain information before making conditional fee agreement
— whether “the legal representative” having to be individual who
conducts the litigation -— whether duty of “the legal
representative” delegable — whether duty delegable only to
person capable of being “the legal representative” if instructed as
principal — Courts and Legal Services Act 1990, s.27(9) —
Conditional Fee Agreements Regulations 2000, regs 1(3), 4
(United Kingdom)

Sharratt v London Central Bus Co Ltd and other cases (The
Accident Group Test Cases) [2003] 1 All ER 353 Supreme
Court Costs Office (Chief Master Hurst)

Practice — filing — filing of document at court — whether delivery
of document to court office constituting “filing” if no one present
to receive or authenticate it — CPR 2.3(1) (United Kingdom)

Van Aken v Camden London Borough Council [2003] 1 All ER
552 Court of Appeal, Civil Division (Ward, Mummery and
Jonathan Parker LJJ)

Costs — security for costs — past costs orders — judge ordering
defendant companies to pay money into court in respect of past
costs orders as condition for proceeding with application to set
aside default judgment — order retrospectively improving
claimants’ position by increasing pools of assets from which to
recoup past costs orders — whether judge erring (United Kingdom)

CIBC Mellon Trust Co and Others v Mora Hotel Corp NV and
Another [2003) 1 All ER 564 Court of Appeal, Civil Division
(Peter Gibson, Mance and Hale LJJ)

Costs — assessment — proportionality — guidance (United Kingdom)
Giambrone and Others v JMC Holidays Ltd ( formerly Sunworld
Holidays Ltd) Queen’s Bench Division (Morland J sitting with
assessors)

Solicitor — costs — contentious business — action to recover costs
— whether client’s knowledge relevant in determining sufficiency
of gross sum bill in contentious business — Solicitors Act 1974,
$.69(2) (United Kingdom)
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