Electoral Fraud (Northern Ireland) Act 2002 (United Kingdom)
Sex Discrimination (Election Candidates) Act 2002
(United Kingdom)

Extradition and Fugitive Offenders
European Union Extradition Regulations 2002 (United Kingdom)

Finance, Trade and Economic Development

Securities Act 2001 (Barbados)

Securities and Futures Act 2001 ¢Singapore)

Central Provident Fund (Amendment) Act 2001 (Singapore)

Financial Advisers Act 2001 (Singapore)

International Development Act 2002 (United Kingdom)

Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2001 (United Kingdom)

Health, Education and Social Welfare

Education Service Incentive Payment Act 2001 (Singapore)

Human Reproductive Cloning Act 2001 (United Kingdom)

Education (Special Educational Needs) (Wales) Regulations 2002
(United Kingdom)

Industrial and Intellectual Property

Trade Marks and Other Legislation Amendment Act 2000
(Australia)

Patents and Plant Variety Rights (Compulsory Licensing)
Regulations 2002 (United Kingdom)

Registered Designs Regulations 2001 (United Kingdom)

Registered Designs (Amendment) Rules 2001 (United Kingdom)

Insurance
Insurance (Amendment) Act 2001 (Singapore)

Land
Land Registration Act 2002 (United Kingdom)
Commonhold and Leasehold Reform Act 2002 (United Kingdom)

Professions and Trades
Financial Advisers Act 2001 (Singapore)

Public Utilities
Office of Communications Act 2002 (United Kingdom)

Transport
Travel Concessions (Eligibility) Act 2002 (United Kingdom)
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52
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66
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81



Practice — Supreme Court — rights of audience — unqualified
person assisting unrepresented litigant — Court’s discretion to
grant right of audience — power to ban persons making practice
of representing or conducting litigation on behalf of
unrepresented litigants — need for vigilance by court officials
(United Kingdom})

Paragon Finance plc v Noueiri (Practice Note) [2001] 1 WLR
2357 (CA); [2001] EWCA Civ 1402

Contract — parties — unformed company — solicitors to unformed
company signing agteement for sale of land as agents for
unformed company — whether solicitors entitled to enforce
contract (United Kingdom)

Braymist Ltd and others v The Wise Finance Co Ltd [2002] 3
WLR 322 (CA); [2002] 2 All ER 333 (CA); [2002] EWCA
Civ 127

Vendor and purchaser — leasehold property — contract for
assignment — landlord’s consent necessary — letter from
landlord’s solicitors marked “subject to licence” indicating
consent “in principle” to assignment of lease subject to execution
of licence containing covenant by tenant to observe and perform

all covenants of lease — whether consent required to be in
writing — whether landlord’s solicitors’ letter constituting
consent in writing -— whether purchaser entitled to rescind

contract (United Kingdom)
Aubergine Enterprises Ltd v Lakewood International Ltd [2002]
1 WLR 2149 (CA); [2002] EWCA Civ 177
Practice — jury — verdict — claim for false imprisonment and
malicious prosecution — jury finding for claimant on one claim
— jury discharged — jury subsequently informing judge of
misunderstanding as to identity of claimant — judge elucidating
question and inviting further retirement to reconsider answer —
jury finding for defendant — whether jury functus officio
following discharge — whether judge entitled to allow jury to
alter answer (United Kingdom)
Igwemma v Chief Constable of the Greater Manchester Police
[2002] 2 WLR 204 (CA); [2001] EWCA Civ 953
Practice — discovery — privilege — English translations of foreign
documents — commercial litigation between Japanese company
and French bank — substantial number of documents in Japanese
— selection of documents translated into English for purpose of
litigation — whether legal professional privilege attaching to
translated documents -— whether translations privileged on
ground that selection of documents betraying trend of legal
advice (United Kingdom)
Sumitomo Corpn v Credit Lyonnais Rouse Ltd [2002] 1 WLR 479
(CA); [2001] EWCA Civ 1152

390

390
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Legal aid — costs — costs award in favour of assisted person —
consent order for financial settlement including costs is “money
judgment” with “order for costs” for purposes of Legal Aid Rules
1997, 1T 12(6) and 15(3) — attorney settling action to comply
strictly with Rules — may not circumvent Rules by deducting
fees directly from settlement instead of billing legal aid fund

Civil procedure — settlement of proceedings — enforcement —
party opposing enforcement of compromise agreement to show
grave injustice would result (Cayman Islands)

Ebanks v Morritt Properties (Cayman) Limited 2002 CILR 490
(Grand Ct)

Judiciary — judge — criticism of judge by superior court — criticism
recorded in judgment — judge applying for critical remarks to be
expunged from judgment — jurisdiction to expunge such remarks
— exercise of jurisdiction — relevant considerations (India)

Re “K”, a Judicial Officer [2001] 4 LRC 622

Judiciary — bias — judge — disqualification — whether judge
automatically disqualified — constitutionality of Act impugned in
proceedings — judge having previously held position of Attorney
General — judge in previous role having certified Act as
constitutional — whether “judge in his own cause”

Judiciary — bias — judge — disqualification — whether apparent
or potential bias — appropriate test — real danger of bias —
constitutionality of Act impugned in proceedings — whether
judge disqualified — appearance of bias — judge having
previously held position of Attorney General — judge in previous
role having certified Act as constitutional — whether bias

Fundamental rights — right to property — right not to have property
compulsorily acquired without payment of compensation —
Minister of Finance exercising statutory power to assume temporary
management of companies — whether amounting to acquisition of
property — whether obligation to compensate (Jamaica)

Panton and Another v Minister of Finance and Another [2001]
5 LRC 132 (PC); [2001] UKPC 33

Judge — disqualification — apprehension of bias — accused
detained for organising demonstrations protesting judge’s
judgment — “real danger of bias” test — whether facts gave rise

to real danger of bias on part of judge (Malaysia)
Mohamed Ezam bin Mohd Nor & Ors v Ketua Polis Negara
[2002] 1 MLJ 321 (FC)
Admission — ad hoc — Queen’s Counsel — requirement of Bahasa
Malaysia in s. 11(2) — whether applicable under s.18 (Malaysia)
Attorney General & Ors v Geoffrey Robertson [2002] 2 MLJ
449 (FC)
Statutory presumption — accused charged for unauthorised
possession of dangerous drugs — whether for accused to show
that he did not have custody of drugs

326
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Judge — criticism of counsel in written judgment — duty of counsel

— whether should be avoided except in extreme cases (Malaysia)
Jonaidi bin Mansor v Public Prosecutor [2002] 2 MLJ III (CA)

Admission — ad hoc — Queen’s counsel — requirement of Bahasa
Malaysia in s. 11(2), whether applicable to application under s.18
— whether applicant had special qualifications or experience not
readily available among advocates in Malaysia — whether
applicant’s knowledge relevant to issues and with reference to
Malaysian law (Malaysia)

Re Geoffrey Robertson QC [2001] 4 MLJ 257 (CA)

Particulars — application for further and better particulars —
statement of claim and statement of defence — particulars may
be sought only of matters arising from pleadings — exercise of
court’s discretion — particulars not to be granted of matters of
evidence or inference drawn or substitute interrogatories —
whether court should allow application

Professional privilege — communication between solicitor and client
— information on date and mode of client’s instructions —
privilege applicable to communication for purpose of seeking
legal advice — whether extends to matters observed by solicitors
in the course of his retainer (Malaysia)

Dato’ Seri Dr Ling Liong Sik v Krishna Kumar s/o
Sivasubramaniam [2002] 2 MLJ 278 (HC)

Defamation — libel — police report and complaint to Bar Council
— forged discharge document attested by legal assistant —
falsified attestation — usual practice of legal firms, whether court
should condone illegality — whether defence of qualified
privilege applied — unmitigated delay in i’lling suit — whether
libel proved (Malaysia)

Albert Chew v Hong Leong Finance Bhd [2001] 4 MLJ 497
(HC)

Advocates — immunity — incompetence — costs — whether
barristers entitled to immunity in respect of conduct of
proceedings in court — High Court ordering barrister and

solicitor’s firm to pay costs on basis case was hopeless — breach
of duty to court — whether High Court having jurisdiction to
make such order — appropriate considerations
Advocates — costs — High Court — inherent jurisdiction to make
costs order — alleged breach of professional conduct rules —
whether relevant in exercise of jurisdiction -— relevant
considerations in making costs order
Advocates — breach of duty — costs — High Court — inherent
jurisdiction to make costs order — test to be applied in making
such order — whether barrister’s conduct amounting to serious
breach of duty to court (New Zealand)
Harley and Another v McDonald (New Zealand Bar Association
intervening) [2001] 5 LRC 82 (PC); [2001] UKPC 18
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Judiciary — judge — bias — allegation of bias — whether judge
disqualified — appearance of bias — appropriate test — relevant
considerations (New Zealand)

Man O’War Station Lid v Auckland City Council [2001] 4 LLRC
89 (CA)

Costs — taxation — review of taxation of costs — nature of
jurisdiction of judge-in-chambers in dealing with application for
review of taxation of costs — whether judge-in-chambers has
unfettered or fettered discretion in reviewing decision of registrar
in taxation of costs (Singapore)

Tan Boon Hai (on behalf of himself and all other unsuccessful
candidates in the Singapore Hainan Hwee Kuan 1999/2000
Management Committee Elections) v Lee Ah Fong & Ors [2002]
1 SLR 10 (CA)

Professional discipline — application for order directing Law
Society to apply for appointment of disciplinary committee —
Council of the Law Society accepting and adopting report of
inquiry committee that complaint lacked substance and ought to
be dismissed — complainant dissatisfied with Council’s
determination — whether application should be allowed —
whether complainant may raise points not raised before inquiry
committee

Professional discipline — procedure — determination of Council of
the Law Society — Council accepting and adopting report of
inquiry committee — whether a determination — whether
Council required to give reasons for accepting and adopting
report of inquiry committee

Professional discipline — scheme of disciplinary proceedings —
role of inquiry committee — extent to which inquiry committee
may investigate complaint

Duty of care — preparation of affidavits — whether advocate and
solicitor has duty to verify truth or otherwise of what his client
deposes to in affidavit

Professional discipline — procedure — procedure to be followed by
inquiry committee — failure to provide complainant with copies
of correspondence between inquiry committee and solicitors
concerned or opportunity to address explanation of solicitors
concerned — extension of copies of correspondence between
complainant and inquiry committee to solicitors concerned —
whether inquiry committee acted contrary to rules of natural
justice (Singapore)

Wee Soon Kim Anthony v Law Society of Singapore [2002] 1 SLR
221 (HC)

Admission of Queen’s Counsel — defamation case — whether case
contained issues of sufficient difficulty and complexity to require
argument by Queen’s Counsel — whether circumstances of case

341
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warranted court exercising its discretion in favour of admission
(Singapore)
Re Nicholas William Henric QC and another application {2002}
2 SLR 296 (HC) :
Admission of Queen’s Counsel — three-stage test for admission —
requirement of suitability for admission — qualities which
applicant must possess — relevance of applicant’s past conduct
showing contempt for Singapore judiciary (Singapore)
Re Lirtlemore Stuart QC {2002] 1 SLR 296 (HC)
Constitution — separation of powers — judiciary — Act enabling
President to establish Special Investigating Unit and appoint

judge as head — Unit having extensive investigatory and
executive powers — President appointing judge as head of unit
— whether role incompatible with judicial office — whether

separation of powers implied in Constitution — whether Act and
appointment in breach of implied term of Constitution

Constitution — breach — remedies — Act enabling President to
establish Special Investigating Unit and appoint head — President
appointing judge as head of unit — Acts and appointment in
breach of implied constitutional separation of powers —
appropriate remedy — declarations of invalidity of statut0r§'
provision and appointment — whether declarations to be
suspended — relevant considerations

Fundamental rights — right to privacy — attorneys and clients —
Act enabling President to order investigations into use of state
funds — Act providing for extensive investigatory powers in
event of alleged unlawful or improper conduct — allegations that
attorneys failing to pay clients full compensation received from
state fund — whether such allegations falling within purview of
Act — whether investigatory powers invading right to privacy
(South Africa)

South African Association of Personal Injury Lawyers v Heath
and Others [2001] 4 LRC 99

Constitution — separation of powers — judiciary — sentencing —
minimum sentence — legislation providing for mandatory
minimum sentence of life imprisonment for specified offences —
whether usurping sentencing function of judiciary

Fundamental rights — right to freedom from cruel, inhuman or
degrading punishment — sentencing — minimum sentence —
legislation providing for mandatory minimum sentence of life
imprisonment for specified offences — sentencing court entitled
to impose a lesser sentence where “substantial and compelling

circumstances” — whether legislation infringing fundamental right
Fundamental rights — right to fair trial — right to public trial
before ordinary court — sentencing — minimum sentence —

legislation providing for mandatory minimum sentence of life

347

348
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imprisonment for specified offences — whether depriving courts
of independence or judicial function in sentencing — whether
infringing fundamental right (South Africa)

Dodo v State [2001] 4 LRC 318

Fundamental rights — right to fair trial — right to free legal
assistance — criminal trial — imposition of fixed payment legal
assistance — expenditure likely to be incurred by solicitors in

conducting defence far exceeding amount of core fixed payment
— solicitor continuing to act in case and not indicating intention
to withdraw services —. whether accused would be deprived of
effective legal assistance thereby creating real risk that he would
not receive fair trial — whether continuance of pending
prosecution infringing fundamental rights — devolution issues
(United Kingdom)
McLean and Another v Buchanan (Procurator Fiscal, Fort
William) and Another [2001] 5 LRC 497 (PC); [2001] 1 WLR
2425 (PC); {2001] UKPC D3
Fundamental rights — right to fair trial — right to trial by
independent and impartial tribunal — temporary judges —
criminal prosecutions — prosecutors acting on behalf of Lord
Advocate — Lord Advocate required to act compatibly with
rights agreed by Convention — accused tried and convicted
before temporary sheriffs — subsequent judicial ruling that
temporary sheriff not “an independent and impartial tribunal”
within meaning of Convention — whether proceedings invalid
Fundamental rights — waiver — right to trial by independent and
impartial tribunal — temporary judges — accused tried and
convicted before temporary sheriffs — subsequent judicial ruling
that temporary sheriffs were not “an independent and impartial
tribunal” within meaning of Convention — accused not expressly
objecting to temporary sheriff at time of hearing — whether
accused implicitly waiving Convention right (United Kingdom)
Millar v Dickson (Procurator Fiscal, Elgin); Payne v Heywood
(Procurator Fiscal, Dundee); Stewart v Heywood (Procurator
Fiscal, Dundee); Tracey v Heywood (Procurator Fiscal, Dundee)
[2002] 1 LRC 459 (PC)
Trusts — resulting trust — dishonesty — lender requiring solicitor’s
undertaking before making loan — third party solicitor undertaking
that loan moneys only to be used for acquisition of property by

borrower — third party solicitor paying moneys to borrower’s
solicitor — borrower’s solicitor treating loan moneys as at free
disposal of client — some moneys not used in acquisition of
property — whether undertaking creating trust — whether
borrower’s solicitor dishonestly assisting in breach of trust (United
Kingdom)

Twinsectra Ltd v Yardley and others (2002] 2 WLR 802 (HL(E));
[2002] UKHL 12
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subsequent proceedings brought against him by vendor that
interpleader proceedings wrongly decided (United Kingdom)
Gribbon v Lutton and another [2002] 2 WLR 842 (CA); [2001]
EWCA Civ 1956 ,
Solicitor — dishonesty — intervention by Law Society in
solicitor’s practice — nomination or appointment of solicitor to
act as agent of Law Society in intervention — nominated
solicitor submitting bills to Law Society in respect of costs of
acting in intervention — Law Society seeking under statutory
provision reimbursement from solicitor in whose practice it had
intervened — solicitor seeking taxation of bills — whether bills
submitted to Law Society solicitor’s bills — whether solicitor’s
right to seek taxation of bills excluded by provision rendering
him liable for Law Society’s costs of intervention (United
Kingdom)
Pine v The Law Society [2002] 2 All ER 658 (CA); [2002] 1
WLR 2189 (CA); [2002] EWCA Civ 175
Negligence — foreseeability of injury — nervous shock —
solicitor’s conduct of defence in criminal proceedings — claim
for psychiatric illness resulting from alleged negligence and

breach of contractual duty — whether psychiatric illness *

foreseeable — whether damages recoverable (United Kingdom)
McLoughlin v Jones and others [2002] 2 WLR 1279 (CA),
[2001] EWCA Civ 1743
Natural justice — bias —— domestic tribunal — appeal process —
duty to appoint unbiased members of tribunal — disciplinary
committee of athletics governing body banning athlete following
positive drug test — successful appeal on basis of new evidence
— whether governing body contractually obliged to appoint
unbiased members of disciplinary tribunal — whether existence
of untainted appellate process curing defect in disciplinary
committee (United Kingdom)
Modahl v British Athletic Federation Ltd [2002] 1 WLR 1192
(CA); [2001] EWCA Civ 1447
Limitation of action — concealment of right of action — breach of
duty — defendant solicitors raising limitation defence in action
for negligence — claimant relying on statutory provision
postponing limitation period where defendant had concealed from
claimant any fact relevant to his right of action — statute
providing that deliberate commission of breach of duty
amounting to concealment if claimant unlikely to discover it for
some time — whether defendant committing deliberate breach of
duty for limitation purposes if unaware of breach
Cave v Robinson Jarvis & Rolf (a firm) [2002] 2 All ER 641
(HL(E)); [2002] UKHL 18
Probate — will — validity — knowledge and approval — burden on
propounder to establish “righteousness of the transaction” —

368
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Trusts — trustees — judicial advice — timing of application
(Austrialia)

Re Homemaker Retail Management Ltd (2002) 187ALR 520
(80
Corporations — administrators — proposed deed between

administrators and Commonwealth of Australia relating to
priority of repayments of advances by Commonweaith in respect
of employee entitlements — orders sought approving deed and
according Commonwealth priority — prejudice to unsecured
creditors — Court’s powers under s. 447A (Australia)
Re Ansett Australia Ltd and Others (all administrators
appointed) and Mentha and Another (as administrator) (2002)
188 ALR165 (FCA)

Corporations — insolvency — winding up application — company
did not challenge statutory demand — grounds which company
could have relied upon for purposes of setting aside statutory
demand — impermissible for company to oppose winding up
application on same grounds — whether winding up application
abuse of process (Australia)

State Bank of New South Wales v Tela Pty Ltd (No. 2) (2002)
188 ALR 702 (ED) *

Constitutional Law and Human Rights

Constitutional law — judicial power — High Court — original
jurisdiction — “matter arising under Constitution or involving its
interpretation” — Federal Court declaring Victorian legislation

invalid due to inconsistency with Commonwealth legislation —
application by persons who were not parties to Federal Court action
for certiorari for non-jurisdictional error on face of record in
respect of Federal Court decision — whether “matter” —
Commonwealth Constitution s. 76(i)

Administrative law — remedies — certiorari — availability against
Federal Court judge in respect of non-jurisdictional error on face
of record — discretion — how exercised

Practice and procedure — Attorney General (as party) — relator
action — intervention by Attorney General — whether Attorney
General can make submissions partly at odds with submissions
on behalf of relator (Australia)

Re McBain; Ex parte Australian Catholic Bishops Conference
and Another (C22 of 2000); Re McBain; Ex parte Attorney
General (CTH) (ex rel Australian Episcopal Conference of the
Roman Catholic Church) (C6 of 2001) (2002) 188 ALR 1
(HCA)

Constitutional law — states — whether amendments inserted into
Supreme Court Act 1986 (Vic) beyond legislative power of
Victorian Parliament — whether amendments exceed territorial
limits on legislative power of state — whether amendments

91

93
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Court of Appeal preeluding award of wasted costs (United
Kingdom)
Director General of Fair Trading v Proprietary Association of
Great Britain and another [2002] 1 All ER 853 (CA); [2001]
EWCA Civ 1217
Costs — payment into court — costs after payment in — defendant
making payment in — claimants failing to accept payment in
within time limit — defendant making amendment to case at trial
on basis of information in his possession at date of payment in
— claimants accepting payment in immediately after amendment
— whether claimant to be treated as successful party when
making late acceptance of payment in following amendment to
defendant’s case (United Kingdom)
Factortame Ltd and others v Secretary of State for the
Environment, Transport and the Regions [2002] 2 All ER 838
(CA); [2002] EWCA Civ 22
Costs — order for costs — discretion — disallowing costs of
successful party — alternative dispute resolution (ADR) —
adverse costs consequences of party rejecting ADR when latter
suggested by court (United Kingdom)
Dunnett v Railtrack plc (in railway administration) [2002] 2 All *
ER 850 (CA); [2002] EWCA Civ 303
Costs — order for costs — indemnity costs — circumstances in
which refusal of offer to settle would attract indemnity costs
under court’s general discretion on costs (United Kingdom)
Kiam v MGN Ltd (No. 2) [2002] 2 All ER 242 (CA); [2002]
EWCA Civ 66
Costs — order for costs — indemnity costs — whether court having
power to award indemnity costs under its general discretion only
where party guilty of moral lack of probity or conduct deserving
of moral condemnation (United Kingdom)
Reid Minty (a firm) v Taylor [2002] 2 All ER 150 (CA); [2002]
EWCA Civ 1723
Legal aid — certificate — ambit — instant suspension of certificate
pending consideration of discharge — whether lawful — whether
unfair (United Kingdom)
Regina (Machi) v Legal Services Commission [2002] 1 WLR 983
(CA); [2001] EWCA Civ 2010
Practice — trial — adjournment — defendant in contempt
proceedings seeking public funding for legal representation —
claimants offering to fund alleged contemnor’s defence by
representation of his choice — whether entitled to refuse offer —
whether entitled to adjournment pending determination of
application for public funding (United Kingdom)
Berry Trade Ltd and another v Moussavi and others [2002] 1
WLR 1910 (CA); [2002] EWCA Civ 477
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Legal Profession 301

Legislation
Legal Profession (Amendment) Act 2001 (Singapore) . 301

Judicial Decisions
Jury — trial by jury — Constitution providing for trial “by jury” on
indictment for offences against Commonwealth — state law
permitting reduction of jury during trial to ten members — state
law permitting jurors to separate after retiring to consider verdict
— applicant convicted by jury reduced to ten members and
allowed to separate during deliberations — whether conviction
valid — whether state law inconsistent with Constitution —
whether applicant having waived objection to jury — whether
such waiver permissible (Australia)
Brownlee v R [2001] 5 LRC 180; [2001] HCA 36 302
Constitution — human rights and fundamental freedoms — trial
judge denying applicant free legal representation — trial
proceeding with applicant unrepresented — applicant convicted
and appeal dismissed — applicant seeking constitutional redress
— whether right to fair hearing infringed — whether adequate*
alternative remedy available (Barbados)
Hinds v Attorney General of Barbados and another [2002] 2
WLR 470 (PC); [2001] UKPC 56 30%
Privilege — legal professional privilege — solicitor and client —
circumstances in which privilege may be overridden — accused’s
right to make full answer and defence to criminal charges —
criminal trial pending — alleged sexual offences — complainant
also commencing civil action against accused — accused seeking
production of civil litigation file held by complainant’s solicitors
to support defence in criminal trial — circumstances in which
accused entitled to production of complainant’s civil litigation file
— whether accused’s right to make full answer and defence
overriding  complainant’s  solicitor-client  privilege = —
circumstances where such overriding appropriate — test to be
applied (Canada)
R v McClure [2001] 4 LRC 632; 2001 SCC 14 306
Tort — negligence — duty of care — professional negligence —
professional body — Law Society — funds deposited in
solicitor’s trust account subject to fraud — investors alleging that
Law Society failing properly to monitor trust account — whether
Law Society owing a private law duty of care to persons
depositing funds into solicitor’s trust account — relevant
considerations (Canada)
Edwards and Another v Law Society of Upper Canada, Attorney
General for Ontario and Another intervening [2002] 2 LRC 523;
2001 SCC 80 308
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Discovery — collateral use of information obtained — undertaking
not to use disclosed documents for collateral or ulterior purpose
— application to maintain after triat confidentiality in respect of
document referred to in open court — approach to be adopted on
such an application (United Kingdom)

Lilly Icos Ltd v Pfizer Ltd [2002] 1 All ER 842 (CA); [2002]
EWCA Civ 02

Court of Appeal (Civil Division) — practice — reserved judgments
— arrangements for handing down reserved judgments —
advance copies to be supplied to parties’ legal advisers — filing
of draft agreed orders — no necessity for representation where
consequential orders agreed — costs of unnecesary attendances to
be disallowed — applications for permission to appeal by written
submissions (United Kingdom) .

Practice Note (Court of Appeal: Handed Down Judgments)
[2002] | WLR 344 (CA)

Libel and slander — damages — appeal — excessive award —
power of Court of Appeal to substitute own award on ground that
jury’s award excessive — circumstances in which power to be
exercised (United Kingdom)

Kiam v MGN Ltd [2002] 2 All ER 220 (CA); [2002] EWCA
Civ 43

Counsel — payment of costs by counsel personally — costs
incurred improperly, unreasonably or negligently — whether
court having power to make wasted costs orders only against
lawyers of party applying for such an order — whether liability
of barristers for wasted costs limited to conduct of case in court
— whether court to apply “but for” test or loss of chance
approach in wasted costs application (United Kingdom)

Brown and another v Bennett and others [2002] 2 All ER 273;
[2002] 1 WLR 713

Costs — discretion of court — indemnity basis — successful
defendant contractually entitled to full indemnity for legal costs —
defendant failing to seek indemnity costs — court ordering costs
on standard basis — defendant subsequently applying for
indemnity costs — whether court having jurisdiction to reopen
costs order — whether fresh proceedings necessary (United
Kingdom)

John and others v Price Waterhouse (a firm) and another (Frere
Cholmeley (a firm) and another, Part 20 defendants) [2002] 1
WLR 953

Crown Court — practice — application for dismissal of charges —
prosecution case depending on documentary evidence —
applicant applying for dismissal of charge on grounds that jury
could not properly convict — judge concluding that prosecution
evidence not giving rise to necessary inferences as to applicant’s
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guilt or to inferences that were compelling — whether judge
usurping role of jury (United Kingdom)
R (on the application of the Inland Revenue Commissioners) v
Crown Court at Kingston [2001] 4 All ER 721; [2001] EWHC
Admin 581

Other Developments
Commonwealth Judicial Colloquium on Combating Corruption
within the Judiciary, Limassol, Cyprus

Ombudsmen

Recent Publication

Legislation

Office of Communications Act 2002 (United Kingdom)
Judicial Decisions
Costs — order for costs — costs of appeal — Pensions Ombudsman
— liability of Ombudsman for costs of successful appeal against
his determination — Ombudsman appearing on appeal against his
determination — court allowing appeal — appellants seeking
order that Ombudsman pay costs of appeal — whether costs of
successful appeal against Pensions Ombudsman’s determination
recoverable by appellant from Ombudsman when latter appearing
on appeal (United Kingdom)
Moore’s (Wallisdown) Ltd v Pensions Ombudsman [2002] 1 All
ER 738; [2002] 1 WLR 1649

International Developments

Conventions and Agreements

CARICOM: Agreement Establishing the Caribbean Community
Climate Change Centre (CCCCC), 2002

CARICOM: Agreement Establishing the Caribbean Regional Fisheries
Mechanism, 2002

Council of Europe: Convention on Cybercrime

Council of Europe: Additional Protocol to the Convention on
Human Rights and Biomedicine, on Transplantation of Organs
and Tissues of Human Origin
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Council of Europe: Protocol to the Convention for the Protection of
Human Rights and Fundamental Freedoms concerning the
abolition of the death penalty in all circumstances

UNESCO: Convention on the Protection of the Underwater Cultural
Heritage

Legislation
United Nations Act 2001 (Singapore)

Other Developments -

UN: Security Council Declaration on the Global Effort to Combat
Terrorism

UN: Security Council Resolution 1389 on the Situation in Sierra
Leone

UN: Security Council Resolution 1390 on the Taliban and
Al-Qaida

UN: Security Council Resolution 1400 on Sierra Leone

UN: Security Council Resolution 1408 on Liberia

UN: Security Council Resolution 1416 on Cyprus

UN: Security Council Resolution 1417 on the Democratic Republic

of the Congo

Articles

The 125 Year History of Canada’s Extradition Statutes and Treaties
(William H Corbert QC)

Human Rights in the Commonwealth: The Ombudsman Role
(Hon Judge Anand Satyanand)

Combating Judicial Corruption — Setting the Scene: Raising the
Issues (His Honour Judge Keith Hollis)

Combating Judicial Corruption (Dr Nihal Jayawickrama)
Contentual Analysis and Overview of the Implementation Problematic
of Codes of Judicial Conduct in Selected Commonwealth
Jurisdictions (Hon Judge C C Nweze)

Combating Judicial Corruption (Hon Justice Mario F' B Mangaze)

Combating Judicial Corruption (Hon M C C Mkandawire)

465
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Miscellaneous

Some Notes

Commonwealth Heads of Government Meeting, Coolum, Australia,
2 to 5 March 2002

. oV
Reviews and Notices

Law Reports of the Commonwealth 2001, Vols 1-5 (LexisNexis UK)

International Environmental Law Reports Volume 3: Human Rights
and Environment (edited by Cairo A R Robb)

International Law in Antiquity (David J Bederman)

The Politics of Justice and Human Rights: Southeast Asia and
Universalist Theory (Anthony J Langlois)

Mixed Jurisdictions Worldwide: The Third Legal Family (edited by
Vernon Valentine Palmer)

Conflict of Laws, Third Edition, (J G Collier)

The Making of South African Legal Culture 1902-1936: Fear, Favour
and Prejudice (Martin Chanock)

Personal Injury Pleadings, Second Edition, (Patrick Curran QC)

Commonwealth Caribbean Criminal Practice and Procedure
(Dana S Seetahal)
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Judicial Decisions 82

(see also under Legal Profession and Ombudsmen sections)

Administrative Law

Administrative law — judicial review — publications related to
functions of Australian Competition and Consumer Commission
under s.28 of Trade Practices Act 1974 (Cth) — nature of
“decisions” — whether “decision” or “conduct” for purposes of
Administrative Decisions (Judicial Review) Act 1977 (Cth) —
whether decision made “under an enactment” — whether
correctness of publications under s. 28 is “jurisdictional fact” —
whether improper purpose

Judicial review — jurisdiction and standing — declaratory relief —
declaration under s. 163A of Trade Practices Act 1974 (Cth) —
declaration as to alleged errors of law in publications — whether
advisory opinion — appropriateness of discretionary relief

Trade and commerce — trade practices — threats of proceedings
by Australian Competition and Consumer Commission for
contraventions of Pt V of Trade Practices Act 1974 (Cth) —
whether expression of opinion false or misleading and.
deceptive — declaratory relief — whether court will grant
“negative declaration” in absence of actual representations
(Australia)

Electricity Supply Association of Australia Ltd v Australian *
Competition and Consumer Commission (2002) 189 ALR 109
(FCA) 82
Arbitration
International arbitration — security for costs — power of arbitrator
to order security for costs — Singapore place of arbitration —
application of Model Law — whether adoption of set of rules

incompatible with Model Law constituted agreement that
arbitration would be resolved otherwise than in accordance with
Model Law — whether opting out of Model Law or Pt II
International Arbitration Act (Cap 143A, 1995 Ed) meant that
both had been excluded (Singapore)
Dermajaya Properties Sdn Bhd v Premium Properties Sdn Bhd
& Anor [2002] 2 SLR 164 (HC) 84

Bankruptcy and Insolvency
Act of bankruptcy — failure to pay costs — whether appellants had
committed an act of bankruptcy — bankruptcy notice founded on
an allocatur — whether allocatur was a final judgment (Malaysia)
Khoo Kay Hoe (trustee to the estate of Oh Kee Lee @ Oh Phaik
Sim, deceased) v Chor Phaik Har and another appeal [2002] 1
MLJ 273 (FC) 86

vii
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Privilege — legal professional privilege — solicitor and client —
communications between legal adviser and client — inspector of
taxes exercising statutory investigatory power to investigate tax-
related scheme — whether provision entitling inspector to require
disclosure of material subject to legal professional privilege
(United Kingdom)

R (on the application of Morgan Grenfell & Co Ltd) v Special
Commissioner of Income Tax [2002] 3 All ER 1 (HL(E)); [2002]
UKHL 21

Crime — practice — trial_— defendant absconding before trial —
whether appropriate to proceed with trial where defendant absent
and unrepresented — exercise of judge’s discretion (United
Kingdom)

Regina v Jones (Anthony) [2002] 2 WLR 524 (HL(E)); [2002]
UKHL 5

Natural justice — judge — bias — apparent bias — circumstances
capable of giving rise to possibility of bias on part of judge —
guidance

Court of Appeal — jurisdiction — application to reopen appeal —
whether Court of Appeal having power to reopen appeal after
final judgment given and drawn up (United Kingdom)

Taylor and another v Lawrence and another [2002] 2 All ER
354 (CA); [2002] EWCA Civ 90

Solicitor — negligence — damages — action struck out for want of
prosecution — assessment of damages against solicitors where
action struck out because delay on their part had rendered
impossible fair trial of action — approach to be adopted (United
Kingdom)

Sharif and others v Garrett & Co (a firm) [2002] 3 All ER 195
(CA); [2001] EWCA Civ 1269

Solicitor — fiduciary relationship with client — scope of retainer —
claimants instructing solicitors in connection with unsuccessful
property purchase — subsequent invitation to claimants to buy
into solicitors’ business venture partnership — solicitors failing to
advise claimant to seek independent legal advice — whether
breach of fiduciary duty — whether solicitors liable for
claimant’s losses resulting from failure of business venture
(United Kingdom)

Longstaff and another v Birtles and others [2002] 1 WLR 470
(CA); [2001] EWCA Civ 1219

Solicitor stakeholder — deposit — solicitor failing to ensure
deposit non-refundable if contract for purchase of land not
concluded — whether potential vendor entitled to return of
deposit

Estoppel — per rem judicatam — issue estoppel — interpleader
proceedings — stakeholder interpleading in proceedings between
vendor and purchaser — whether stakeholder entitled to argue in
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judge finding testator having known and approved of part of will
only — whether judge misapplying doctrine of “righteousness of
the transaction” (United Kingdom)

Fuller v Strum [2002] 2 All ER 88 (CA); [2001] EWCA: Civ

1879 376

Costs — wasted costs orders — legal representatives — application

by claimant against defendants’ counsel in respect of allegations
of fraud in draft notice of appeal and skeleton argument —
defendants declining to waive privilege — counsel unable to rely
on privileged material in resisting application — whether court
entitled to infer that counsel had no “reasonably credible
material” to establish prima facie case of fraud — whether court
entitled to make order (United Kingdom)

Metcalf v Mardell and others [2002] 3 WLR 172 (HL(E)); [2002]

UKHL 27 377
Costs — wasted costs orders — legal representatives — party’s
former solicitors. — solicitors consulted by claimant failing to

commence action — proceedings later issued out of time by other
solicitors but dismissed on limitation grounds — whether court
having jurisdiction to make wasted costs orders against former
solicitors (United Kingdom) *
Byrne v Sefton Health Authority [2002] 1 WLR 775 (CA); [2001] .
EWCA Civ 1904 379
Costs — taxation — legal expenses insurance — passenger
claiming compensation from driver for injury sustained in
road traffic accident — claimant arranging insurance to cover
cost of legal expenses — claimant unaware that insurance
already available under driver’s motor insurance policy —
claim settled before action for agreed damages and reasonable
costs — whether claimant’s insurance premiums reasonably
incurred
Solicitor — duty — duty to advise — legal expenses insurance —
extent of duty to investigate availability to client of such
insurance — practice to be followed (United Kingdom)
Sarwar v Alam [2002] 1 WLR 125 (CA); [2001] EWCA Civ
1401 380
Costs — wasted costs — restrictive trade practices — associations
resisting application for discharge of exemption order — rule of
procedure providing for appointment of representative respondent
but no such order made — court rejecting application that it
should recuse itself on grounds of apparent bias — Court of
Appeal reversing that decision — associations seeking order
requiring Lord Chancellor to pay wasted costs caused by
infringement of right to fair trial by independent and impartial
tribunal — whether trade association “victim” of unlawful act in
absence of representation order — whether cure of defect by
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Finance, Trade and Economic Development
Taxation and revenue — income tax — Part IVA of Income Tax
Assessment Act 1936 (Cth) — sale and lease-back of industrial

plant — financing arrangement — purpose of taxpayer —
objective assessment — dominant purpose — scheme — tax
benefit — taxpayer bears evidential burden of establishing
purpose objective not one to obtain tax benefit — whether

establishment fees incurred in carrying on business for purpose of
gaining assessable income (Australia)
Eastern Nitrogen Ltd v Commissioner of Taxation (2002) 188
ALR 415 (FCA) 170
Trade and commerce — trade practices — misleading and deceptive
conduct — bank issued certificate of accreditation to accountant
— certificate represented accountant had been assessed by bank
for competency and was competent to provide professional advice
— accountant undischarged bankrupt with convictions for fraud
— whether representation misleading or deceptive — applicants
invested funds in company controlled by accountant —
investment a sham — whether representation caused loss —
whether substantial consideration or real inducement <
Negligence — duty of care — economic loss — standard of care —
negligent misstatement — bank issued certificate representing that
accountant had been assessed for competency and was competent
to provide professional advice — accountant undischarged »
bankrupt with convictions for fraud — applicants relied on
representation in certificate — applicants invested funds in
company controlled by accountant — investment a sham —
whether bank owed applicants duty of care — bank realised
customers of accountant would act in reliance on representation in
connection with matter of business or serious consequence —-
whether reliance reasonable — whether breach of duty — whether
bank took reasonable steps to ensure representations in certificate
were accurate (Australia)
Smith and Another v State Bank of New South Wales Ltd (2002)
188 ALR 729 (FCA) 172
Trade and commerce — trade practices — unconscionable conduct
— landlord refusing to extend time in which to exercise option to
extend lease — relevant factors and circumstances to be taken
into account in assessing whether conduct unconscionable
(Australia)
Australian Competition and Consumer Commission v Sampton
Holdings Pty Ltd and Others (2002) 189 ALR 76 (FCA) 173
Bill of exchange — cheque — delivery — conversion — deception
— drawer and payee deceived by third parties as to nature of
transaction — drawer intending to make loan to payee — payee
intending to receive payment in exchange for payments to third
parties — agent authorised to deliver cheque — agent using
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payment unconscionable — whether court should intervene and
grant injunctive relief (Singapore)
Samwoh Asphalt Premix Pte v Sum Cheong Piling Pte Ltd &
Anor [2002] 1 SLR 1 (CA)

Contract — interpretation — scope of condition — irterpretation
leading to unreasonable result cannot be correct — sale and
purchase of property — Housing and Development Board
industrial leased land — contract conditional on approval by

HDB for change of use of property — HDB’s refusal to grant
approval for change of use from “light industry” to
“warehousing” -— whether purchaser entitled to determine
contract and recover deposit
Evidence — admissibility — interpretation of contract — relevance
of context of transaction — factual background known to parties
at time of contracting — legislative and administrative
background
Words and Phrases — “Change of the use” (Singapore)
United Lifestyle Holdings Pte Ltd v Oakwell Engineering Ltd
[2002] 2 SLR 308 (HC)

Courts Practice and Procedure

Courts and judicial system — appeal — interlocutory order
dispensing with jury — appeal of final judgment — challenge to
interlocutory order — new trial ordered — whether “substantial
wrong or miscarriage” occasioned by interlocutory order

Practice and procedure — juries — dispensed with — appeal
(Australia)
Gerlach v Clifton Bricks Pty Ltd (2002) 188 ALR 353 (HCA)
Appeal — fresh evidence — extradition proceedings — on appeal

from order of committal for extradition, fugitive seeking to
introduce fresh evidence regarding threats made by foreign
prosecutor that fugitive would be subjected to homosexual rape in
American prison unless he co-operated with extradition process
— Court of Appeal erred in refusing to permit fugitive to adduce
fresh evidence — Court of Appeal is forum of original
jurisdiction for Charter purposes under Extradition Act and has
jurisdiction to control process through application of doctrine of
abuse of process — evidence tendered for purpose of invoking
jurisdiction of Court of Appeal to control own process not
required to meet traditional criteria for admission of fresh
evidence — prosecutor’s statements disentitling requesting state
from pursuing matter before Canadian courts extradition
proceedings stayed

Constitutional law — Charter of Rights — fundamental justice —
extradition proceedings as abuse of process — on appeal from
order of committal for extradition, fugitive seeking to introduce
fresh evidence regarding threats made by foreign prosecutor that
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fugitive would be subjected to homosexual rape in American
prison unless he co-operated with extradition process — Court of
Appeal erred in refusing to permit fugitive to adduce fresh
evidence — Court of Appeal is forum of original jurisdiction for
Charter purposes under Extradition Act and has jurisdiction to
control process through application of doctrine of abuse of
process — evidence tendered for purpose of invoking jurisdiction
of Court of Appeal to control own process not required to meet
traditional criteria for admission of fresh evidence — prosecutor’s
statements disentitling requesting state from pursuing matter
before Canadian courts — extradition proceedings stayed
(Canada)
United States of America v Shulman 197 DLR (4th) 69 (SC)

Civil procedure — amendment — addition of new cause of action
— amendment to counterclaim — whether statute barred —
whether amendment related back to date of counterclaim or date
of writ — distinct and separate cause of action introduced,
whether also statute barred — publication of libel after
commencement of counterclaim, whether cause of action for libel
could be added into counterclaim (Malaysia)

Sarawak Securities Sdn Bhd v William Leong Wai Ling & Ors
[2002] 1 MLJ 294 (HC)

Civil procedure — appeal — notice — enlargement of time —
merger of applicant causing internal freezing of business
transactions, whether material in justifying enlargement —
whether applicant’s reasons for delay were material and
reasonable (Malaysia)

MBf Finance Bhd v Alluwi bin Salleh & Anor [2002]
1 MLJ 497(HC)

Civil procedure — service — out of jurisdiction — leave to serve
notice of originating process out of jurisdiction — whether
proper case for leave to be granted

Arbitration — international commercial arbitration — place of

arbitration — whether place of arbitration changed from Jakarta to
Singapore — distinction between place of arbitration and venue of
hearing — award — applicability of s.24 of International
Arbitration Act (Cap 143A, 1995 Ed) and Art 34 of Model Law —
place of arbitration — whether place of arbitration changed from
Jakarta to Singapore
Conflict of laws — forum non conveniens — service out of
Jjurisdiction — whether Singapore most clearly connected with
arbitration — whether Singapore most appropriate forum to hear
application (Singapore)
PT Garuda Indonesian v Birgen Air [2002] 1 SLR 393 (CA)
Practice — pre-trial or post-judgment relief — freezing order —
worldwide freezing order — pre-trial order — extra-territorial

130
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effect of order — protection of third parties — freezing order in
standard form — proviso protecting third parties in respect of
assets outside the jurisdiction — appropriate terms (United
Kingdom)

Bank of China v NBM LLC and others [2002] 1 All ER 717 (CA)

Criminal Law and Procedure

Criminal law — extradition — review of determination of eligibility
for extradition by Magistrate — criteria for characterisation of
documents issued by requesting country as “warrants” — whether
authentication required for translations accompanying supporting
documents under treaty provisions — whether one seal covers
multiple documents — whether partial translation of warrants
sufficient — translation of statements of offences, penalties and
conduct — legibility of supporting documents — what constitutes
“copy” — partial illegibility — statement of conduct — whether
specific allegation of conduct to offence required — extradition
objections on basis that purpose of prosecution or punishment for
political opinion

Constitutional law — separation of powers — whether review by
court of Magistrate’s administrative decision exercise of judicial
power — validity of s. 21 of Extradition Act

Words and phrases — “review” — “sign” — “certify” — “seal” —
“political opinion” — “judicial power” — “warrant” — “supporting
documents” — “conduct constituting the offence” (Australia)

Cabal and Another v United Mexican States and Another
(No. 3) (2002) 186 ALR 188 (FCA)

Murder — statutory provision that person not criminally responsible
for act or omission which occurred independently of exercise of
person’s will — whether act that killed deceased was voluntary
or willed act — whether trial judge erred in failing to direct jury
to consider this question — whether no substantial miscarriage of
justice (Australia)

Ugle v R (2002) 189 ALR 22 (HCA)

Criminal law — homicide — unlawful killing — murder —
deceased died from gun shot to chest — whether shooting
unwilled act or accidental event — what is “act causing death”
— whether trial judge erred in failing to direct jury about
unwilled acts — whether jury to decide what is “act causing
death” — whether trial judge’s failure to direct gave rise to
substantial miscarriage of justice so new trial should be
ordered

Practice and procedure — onus of proof — whether trial judge erred
in directing jury about onus of proof — whether trial judge’s
direction to jury apt to mislead them about decision to be made

Words and phrases — “act” — “event” — “accident” (Australia)

Murray v R (2002) 189 ALR 40 (HCA)
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Criminal law — sentencing — death penalty — murder —
respondent convicted of murder and sentenced to death —
Criminal Code providing that anyone convicted of murder “liable

. to suffer death” — Criminal Code also authorising ceourt to
impose “any less punishment, other than death” — whether
imposing mandatory death penalty

Constitutional law — fundamental rights — right to freedom from
inhuman or degrading punishment — limitation — saving
provision — punishment lawful at specified date not to be held
inconsistent with fundamental right — respondent convicted of
murder and sentenced to death — mandatory death penalty for
murder imposed by statutory provision — whether court
prevented from holding such provision inconsistent with
fundamental right — right to fair trial — right to fair hearing by
independent and impartial court — sentencing — mandatory
death penalty — Prerogative of Mercy — respondent convicted of
murder and sentenced to death — mandatory death sentence
infringing fundamental right — Committee on Prerogative of
Mercy — whether providing necessary individuation of sentence
— murder — statutory provision prescribing sentence of death —
whether violating fundamental right — respondent convicted of
murder and sentenced to death — whether relevant statutory
provision void — whether such provision to be modified to
conform with Constitution — appropriate order — whether judge
or jury to determine sentence (St Lucia)

R v Hughes {2002] 2 LRC 585 (PC) 144

Criminal law — murder — diminished responsibility — conflicting
expert evidence — whether defence made out on balance of
probabilities — intention — injuries inflicted sufficient in
ordinary course of nature to cause death — whether requisite
intention for murder proved beyond reasonable doubt

Evidence — expert evidence — conflicting expert evidence — review
of trial judge’s decision to elect between conflicting opinions
(Singapore)

Khwan-On Natthaphon v Public Prosecutor [2002] 1 SLR 89
(CA) 147

Criminal procedure — charge — duplicity — charge alleging that

appellants committed two or more distinct offences — duplicity

resulted from use of phrase “various occasions” — whether
defect curable — errors in charge — particulars of charge —
ambiguity in use of phrase “various occasions” — whether

errors in charge material — whether appellants misled by errors
in charge — trial — joint trial — whether offences committed in

same transaction — whether joint trial caused prejudice to
appellants — sentencing — principles — discretion in
sentencing — whether trial judge’s error in considering

extraneous factors in sentencing appellants occasioned failure of

Xvii



justice — whether error an irregularity — whether curable
(Singapore)

Lim Chuan Huat & Anor v Public Prosecutor [2002] 1 SLR

105 (HC)

Criminal law — voluntarily causing hurt — prison brutality —
prison officers in course of official duties — victim was prisoner
undergoing medical treatment in prison ward

Evidence — conflicting evidence — conflicting versions of facts from
prosecution and defence — prosecution’s case supported by medical
evidence and testimony of witnesses — effect of inconsistencies in
testimonies of complainant and witnesses on prosecution’s case —
whether court entitled to reject one part of testimony and accept the

other — whether prosecution’s case proven beyond reasonable
doubt — impeachment — credit of accused person —
inconsistencies in testimonies — nature of inconsistencies —

whether credit rightly impeached — effect of impeachment of credit
on defence’s case

Criminal procedure — sentencing — policy considerations —
serious aggravating factors — prison brutality — prison officers
setting upon defenceless prisoner — deterrent sentence to be

imposed (Singapore)
Mohammed Zairi bin Mohamad Mohtar & Anor v Public
Prosecutor {2002] 1 SLR 344 (HC)

Criminal procedure — revision — conviction on plea of guilt —
petitioner pleaded guilty on counsel’s advice even though he was
convinced of his own innocence because he wanted matter
quickly disposed of — principles governing exercise of criminal
revision — whether appropriate case for court’s exercise of
revisionary power — plea of guilt — safeguards (Singapore)

Lee Eng Hock v Public Prosecutor [2002] 1 SLR 364 (HC)

Criminal procedure — estoppel — issue estoppel — whether
applicable in criminal proceedings — application of common law
precedents (Tanzania)

Tojo v Republic [2002] 2 LRC 640 (CA)

Criminal procedure — jury verdicts — inconsistency — joint trial
— appellants convicted of drug-trafficking offences — co-
accused acquitted of same offences — identical prosecution
evidence — whether inconsistent verdicts rendering convictions
unsafe — whether miscarriage of justice (Trinidad and Tobago)

Minott and Others v State [2002] 2 LRC 470 (CA)

Defence Forces and Police

Police — powers — power to remove trespassers on land —
direction requiring trespassers to leave land — local authority
requiring travellers to leave its land in two days — police

immediately giving statutory direction requiring travellers to leave
site in two days — whether direction requiring trespassers to leave
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exceptionally, irrational advice or defiance of clients instructions
may render conviction unsafe (Cayman Islands)
Ebanks and Powell v R 2002 CILR 197 (CA)

Contempt of court — civil contempt — service of court order and
penal notice on defendant to be dispensed with retrospectively
under Grand Court Rules, O 45, r7(7) only exceptionally —
Rules require that defendant notified, within time for
compliance, of possible consequences of non-compliance — if
new time-limit set under r 6(1), no enforcement proceedings
before expiry -

Contempt of court — civil contempt — court has inherent
jurisdiction to punish contempt of own motion if appropriate —
discretion to be exercised only if necessary to preserve respect
for court’s authority or ensure due administration of justice

Contempt of court — civil contempt — factors for consideration —
court to consider nature of order and effect of breach, purpose of
committal (coercive or punitive), whether apology offered, other
parties” wishes, nature of proceedings (eg family proceedings,
where public interest favours reconciliation), whether
administration of justice undermined, and whether penal notice |
served on contemnor during time for compliance (Cayman
Islands)

WX v YZ 2002 CILR 514 (CA)

Attorneys-at-Law — personal liability — wasted costs — ordered
only if obvious case of dishonesty, misconduct, default or serious
negligence, not mere mistake or error of judgment — misconduct
includes abuse of litigation process — obtaining adjournment to
amend claim on court’s advice rarely justifies order based on
negligence — irrelevant that client legally aided

Attorneys-at-Law — personal liability — wasted costs — issue of
wasted costs best decided after trial — attorney to be informed of
failing and given opportunity to respond (Cayman Islands)

Gill v Seymour (trading as Attic Billiard Lounge) 2002 CILR
233 (CA)

Attorneys-at-Law — remuneration — conditional fee agreement —

valid and enforceable subject to court’s approval and taxation of

costs — objections based on champerty and maintenance
inapplicable if no agreement to share court’s award and no
premium on fees if successful — representation of meritorious

causes on conditional fee basis to be encouraged
Jurisprudence — precedent — English Court of Appeal — decisions
not binding on Grand Court, though of persuasive authority —
local circumstances may require that common law be developed
differently in Islands (Cayman Islands)
National Trust for Cayman Islands v Planning Appeals Tribunal,
Central Planning Authority and Humphreys (Cayman) Limited
2002 CILR 59 (Grand Ct)
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extradition proceedings as abuse of process where abuse related
to committal hearing — trial judge in requesting state threatening
to impose maximum sentence on fugitives — prosecutor in
requesting state publicly stating that fugitives would be subjected
to homosexual rape — both statements and in particular that of
prosecutor were attempt to influence unfolding Canadian judicial
proceedings by pressuring fugitives not to contest extradition —
requesting state governed by doctrine of abuse of process that
governs conduct of all litigants before Canadian courts — foreign
state having disentitled itself from pursuing recourse before
Canadian courts — Court of Appeal erred in setting aside stay of
proceedings imposed by extradition judge — order staying
proceedings reinstated (Canada)
United States of America v Cobb 197 DLR (4th) 46 (SC)

Family Law
Divorce — division of matrimonial assets — property acquired after
registration of marriage but before customary tea ceremony and
wedding dinner or consummation of marriage — property
purchased using funds from lottery prize money won by first
defendant and three other siblings — whether property so
acquired constituted matrimonial asset — whether property
constituted matrimonial asset in its entirety or only in respect of
one-quarter share (Singapore)
Ng Sylvia v Oon Choon Huat Peter & Anor [2002] 1
SLR 435 (HC)

Family law — children — custody — stay of proceedings —
custody and access applications filed in Singapore and France —
husband French citizen — wife citizen of both Morocco and

France — daughter living with mother in London — application
by wife for stay of Singapore proceedings in favour of French
proceedings commenced by husband — whether Singapore or
France the more appropriate forum to decide custody of and
access to child (Singapore)

Re A (an infant) [2002] 2 SLR 137 (HC)

Marriage — validity — declaration — marriage void if parties not
male and female — appellant correctly registered at birth as male
but undergoing sex-change operation — appellant marrying man
and seeking declaration that marriage was valid — whether
gender of person fixed immutably at birth for purposes of
marriage (United Kingdom)

Bellinger v Bellinger [2002] 1 All ER 311 (CA)

Adoption — application — application for adoption by one natural
parent — circumstances in which such an application could be
granted (United Kingdom)

Re B (a child) (adoption by one natural parent) [2002] 1 Aill ER
641 (HL)
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Fundamental rights — right to fair hearing by independent or
impartial tribunal — judiciary — independence — statute
providing for removal of judge only upon report of Court of
Appeal following inquiry at request of Minister of Justice —
whether contrary to principle of judicial independence — whether
contrary to right to a fair and public hearing

Judiciary — judge — removal — jurisdiction — statutory procedure
— report of provincial Court of Appeal recommending removal
of provincial court judge following report of inquiry panel of
provincial Conseil de la magistrature — whether Supreme Court
having jurisdiction to hear appeal from report of inquiry panel of
provincial Court of Appeal — whether provincial Court of
Appeal having jurisdiction to determine questions of law and
jurisdiction in relation to inquiry relating to conduct of provincial
court judge requested by Minister of Justice — whether nature
and function of inquiry process procedurally fair (Canada)

Therrien v Canada (Minister of Justice) and Another [2001] 5
LRC 575

Fair trial — role of prosecutor — prosecutor’s role to act as minister
of justice, not to obtain conviction — to present all relevant and
credible evidence before court in firm but fair manner

Fair trial — conduct of counsel — counsel not to interrupt oral
evidence or judge’s summing-up (unless factual error, quickly
corrected), or address jury other than at prescribed times —
contentious objections to be made in absence of jury, especially
if concern merits of case — not to intimidate or insult witnesses
or other counsel — to confine any disparagement of witnesses to
closing speech — not to disclose existence of prejudicial matters
not before jury

Fair trial — role of judge — trial judge to ensure proceedings
conducted in orderly and fair manner — to monitor and correct
behaviour of counsel, in absence of jury if necessary — to refrain
from disparaging accused or defence counsel — personal
opinions to be presented in balanced and moderate way in
summing-up (Cayman Islands)

B V Randall v R 2002 CILR 254 (PC)

Evidence — corroboration — lies as corroboration — judge/jury to
be satisfied that lies deliberate and material, and not prompted by
innocent motive — jury direction required if (i) Crown relies on
accused’s lies to support other evidence of guilt, (ii) lies referred
to as possible corroboration in summing-up, (iii) jury likely to
treat lies as corroborative, or (iv) accused relies on alibi —
unnecessary if rejecting lies leads inevitably to conviction

Attorneys-at-Law — obligations towards client — advice in criminal
cases — accused’s decision alone whether to give evidence at
trial, on advice from counsel — good practice to record decision
not to testify, indicating that made freely and on advice —

XXViil
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intermediary to deliver cheque — payment duly collected —
whether such delivery effectual — whether recipient holder in
due course — whether drawer entitled to recover sum paid
Restitution — mistake — mistake of fact — claim for money had

and received — cheque — deception — drawer and payee
deceived by third parties as to nature of transaction — drawer
intending loan to payee — payee intending to receive payment in
US dollars in exchange for equivalent in Jamaican dollars paid to
third parties — deception — whether payment made under
mistake of fact — whether bank mispredicting nature of
transaction (Jamaica)

Dextra Bank & Trust Co Ltd v Bank of Jamaica [2002] 2

LRC 212 (PC)

Health, Education and Social Welfare

Social welfare and services — veterans’ affairs — veterans’
entitlements — widow’s pension — reasonable hypotheses —
whether tribunal misapplied test of whether reasonable
hypotheses connecting death to war service was raised on
material before it — nature of hypotheses — task of decision-
maker in determining whether hypotheses raised — role of
statement of principles in assessing hypotheses

Words and phrases — “reasonable hypotheses” (Australia)

Bull v Repatriation Commission (2002) 188 ALR 757 (FCA)

Immigration

Inadmissible and removable classes — criminality — visa officer
refusing visa on basis of reasonable grounds to believe applicant
member of criminal organisation — relying on confidential,
undisclosed information — Federal Court (Trial Division)
dismissing application for judicial review after hearing Minister’s
submissions in camera and ex parte — not disclosing
confidential information or providing summary to applicant or
counsel — appeal dismissed — neither officer nor court breached
duty to act fairly — content of secret affidavits, taken together
with public record, justified officer’s decision (Canada)

Chiau v Canada (Minister of Citizenship and Immigration) 195
DLR (4th) 422 (FCA)

Inadmissible and removable classes — terrorism — legislation
providing for denial of entry to past and present senior members
of governments engaged in terrorism, systemic or gross human
rights violations, war crimes or crimes against humanity —
defining senior members of government as persons who held
positions enabling them to exert significant influence on exercise
of government power and including listed positions — denial
subject to Ministerial discretion — legislation not creating
rebuttable presumption — persons holding listed positions

174
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inadmissible, unless granted Ministerial exemption in advance
(Canada)
Canada (Minister of Citizenship and Immigration) v Adam 196
DLR (4th) 497 (CA)

Industrial and Intellectual Property

Patents — revocation — patentable invention — whether invention
involved inventive step — whether evidence supported conclusion
of obviousness or lack of inventive step by trial judge (Australia)

Firebelt Pty Ltd v Brambles Australia Ltd (t/as Cleanaway) and
Others (2002) 188 ALR 280 (HCA)

Copyright — copyright protection — subsistence of copyright —
foreign cinematograph films made or first published before 10
April 1987 — whether such films enjoy copyright protection in
Singapore — nature of copyright — cinematograph films made or
first published before 10 April 1987 — whether such films enjoy
copyright protection as dramatic works — secondary infringement
— parallel imports — elements to be proved by prosecution

Criminal law — copyright offence — possession for purposes of
sale or trade infringing copies of copyright film — elements of
offence — whether proven beyond reasonable doubt (Singapore)

Highway Video Pte Ltd v Public Prosecutor (Lim Tai Wah) and
other appeals [2002] 1 SLR 129 (HC)

Industrial Relations

Trade unions — union elections — irregularity — whether electoral
official conducted election as required by union’s rules —
whether “procedural defect” in rules — whether electoral official
could remedy defect and impose voting system — whether union
election rules valid

Words and phrases — “irregularity” — “procedural defects”
(Australia)
Re Churchill (2002) 186 ALR 110 (FCA)
Employment — resignation — claimants were informed that

employment prospects with firm and future increments would be
affected negatively — whether resignation of claimants voluntary
— whether resignation amounted to dismissal — whether
dismissal without just cause and excuse — claimants gainfully
employed immediately after termination, whether back wages
should be awarded — Industrial Court — award — application to
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