should be made against commission — whether court having
jurisdiction to make costs order against commission in favour of
other body financed from public funds — whether it could be just
and equitable to make order against commission in favour of
government department (United Kingdom)
R v Secretary of State for the Home Department, ex parte Gunn;
R (on the application of Kelly) v Secretary of State for the Home
Department; R (on the application of Khan v Secretary of State
for the Home Department [2001] 3 All ER 481 (CA) 1106
Disclosure of information — interview — caution — police officer
interviewing suspect without a solicitor present — suspect
making admission — officer concluding that admission rendering
suspect suitable for caution — police refusing request by
suspect’s solicitor to disclose contents of interview — non-
disclosure preventing solicitor from giving informed advice on
whether to accept caution — police charging suspect — whether
police having duty to disclose contents of interview to suspect’s
solicitor for purpose of enabling him to advise on acceptance of
caution — whether failure to give such disclosure rendering
subsequent prosecution an abuse of process (United Kingdom)
Director of Public Prosecutions v Ara [2001] 4 All ER 560 (DC) * 1109
Justices — evidence — disclosure of information to defence —
district judge granting application by prosecution for non-
disclosure of material on ground of public interest immunity —
whether district judge right to disqualify himself from conducting
trial — whether necessary to ensure defendant’s right to trial by
impartial tribunal (United Kingdom)
Regina (Director of Public Prosecutions) v Action Youth Court
[2001] 1 WLR 1828 (DC) 1110
Third parties’ rights — legal expenses insurance — solicitor acting
for insured in legal proceedings — solicitor’s final bill not paid
— insured declared bankrupt — solicitor claiming sums due
under policy directly from insurers — whether insured’s debts to
solicitor “liabilities to third parties which he may incur” (United

Kingdom)
Tarbuck v Avon Insurance plc [2001] 3 WLR 1502 1111
Solicitor — disciplinary proceedings — disciplinary tribunal —

power to refer case to Office for the Supervision of Solicitors —
applicant making complaint against solicitors to Solicitors
Disciplinary Tribunal — Tribunal declining to determine whether
prima facie, case made out and referring case to Office for the
Supervision of Solicitors — whether tribunal having power to
refer case before certifying that prima facie case established
(United Kingdom)
R (on the application of Toth) v Solicitors Disciplinary Tribunal
[2001] 3 All ER 180 (AC) 1111



Inquiry Committee — complaint to Council of Law Society — duty
to refer to inquiry Panel — whether discretionary (Singapore)
Wee Soon Kim Anthony v Law Society of Singapore [2001] 2 SLR
145 (CA)

Costs — wasted costs order — personal liability of solicitor for
costs — whether solicitors had acted improperly, unreasonably or
negligently — same firm of solicitors acting for client in both

conveyancing transaction as well as litigation arising out of that
transaction — failure to advise client to seek independent legal
advice — whether wasted costs order justified (Singapore)
Ho Kon Kim v Lim Gek Kim Betsy & Ors and another appeal
[2001] 4 SLR 340 (CA)

Expert evidence — evidence outside learning of court — evidence
based on sound grounds and supported by basic facts — whether
judge entitled to substitute unopposed expert’s opinion with his
own — duty of judge in face of such evidence (Singapore)

Saeng-Un Udom v Public Prosecutor [2001] 3 SLR 1 (CA)

Compensation Fund — application of moneys in fund — use of fund
to pay off building loan for Law Society — whether building loan
was for purpose of fund — whether application should be allowed

Trust property — investment or other transaction — whether s. 56(1) of
Trustees Act (Cap 337, 1999 Ed) could be invoked for court to
sanction applicant’s loan scheme — whether scheme an “investment”
or “other transaction” — whether scheme expedient (Singapore)

Re Compensation Fund established under s.75 of the Legal
Profession Act (Cap 161, 2000 Ed) [2001] 4 SLR 633 (HC)
Admission of Queen’s Counsel — three-stage test for admission —
whether applicant suitable for admission — whether issues raised
sufficiently complex points of law and/or facts — whether
circumstances of case justified exercise of judicial discretion in

applicant’s favour (Singapore)
Re Howe Martin Russell Thomas QC [2001] 3 SLR 575 (HC)

Roll of advocates and solicitors — replacement on Roll —
application for replacement on Roll — application made just
slightly past five years from date of striking-off order —
applicant previously convicted of corruption and criminal breach
of trust for which he was struck off — whether applicant fit to
have his name replaced on Roll (Singapore)

Re Nirmal Singh s/o Fauja Singh [2001] 3 SLR 608 (HC)

Admission of Queen’s Counsel — three-stage test for admission —
whether case of sufficient difficulty and complexity that local
counsel unable to adequately and ably handle — whether
circumstances of case warranted court exercising discretion in
favour of admission — factors non-exhaustive (Singapore)

Re Flint Charles John Raffles QC [2001] 2 SLR 276 (HC)

Show cause action — grossly improper conduct — breach of
undertaking to pay moneys held as stakeholder — whether
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intention to deceive necessary to constitute grossly improper
conduct — appropriate penalty (Singapore)
Re Lim Kiap Khee; Law Society of Singapore v Lim Kiap Khee
[2001] 3 SLR 616 (HC)

Judgment — alteration — power of court to alter judgment —
whether High Court in its appellate capacity has power to
alter judgment — definition of “judgment” — whether order of
court granting applicant time to settle personal and work affairs
before serving sentence of imprisonment regarded as judgment —
whether High Court has power to alter such previous order
and grant further extension of time before serving sentence
(Singapore)

Lim Teck Leng Roland v Public Prosecutor [2001] 4 SLR 61
(HC)

Fundamental rights — remedies — damages — right to the
protection of the law — right to be heard — infringement of
rights — compensation — assessment — removal of judge from
office — right of judge to be heard before any representation
made to President to appoint tribunal to investigate whether he
should be removed from office — elements to be considered
when making award — whether award to be confined to distress
and inconvenience — factors to be taken into account in
determining inconvenience and distress — whether loss of
reputation to be taken into account (Trinidad and Tobago)

Crane v Rees and Others [2001] 3 LRC 510

Constructive fraud — undue influence — legal charge —
constructive notice — independent legal advice — guidelines
(United Kingdom)

Royal Bank of Scotland v Etridge (No. 2); Barclays Bank plc v
Coleman; Bank of Scotland v Bennet; Kenyon-Brown v Desmond
Bankes & Co [2001] All ER (D) 156 (Oct), [2001] UKHL 44;
Review Para 01/2798

Solicitor — negligence — will — duty of care — instructions to
draw up will conferring benefit on identified beneficiary —
defendant solicitors failing to execute valid will giving effect to
testatrix’s testamentary intentions — court ordering costs of
proceedings challenging validity of will to be paid out of estate
— solicitors paying disappointed residuary beneficiaries sum
amounting to full value of residuary estate undiminished by costs
of will action — testatrix’s personal representative bringing
proceedings against solicitors seeking recovery of costs of will
action — whether negligent solicitors having liability to
testatrix’s estate for costs of proceedings challenging validity of
will (United Kingdom)

Corbett v Bond Pearce (a firm) {2001] 3 All ER 769 (CA)

Duty owed to client — conflict of interest — termination of retainer

— subsequent recommendation to invest in solicitor’s business —
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failure to insist on independent advice (United Kingdom)
Longstaff v Birtles (20011 All ER (D) 373 (Jul); Review para
01/2957
Costs — wasted costs order — order against legal representative —
incompetence — judge a witness of fact — judge presiding in
primary and wasted costs proceedings — bias (United Kingdom)
Re a Barrister (Wasted Costs Order) [2001] All ER (D) 296
(Jul); Review para 01/2004
Duty of care — duty owed to third party — conflict between client’s
and third party’s interests (United Kingdom)
Dean v Allin & Watts (a firm) [2001] All ER (D) 288 (May);
Review para 01/2190
Jury — civil proceedings — discharge — setting aside discharge —
reconsideration of verdict (United Kingdom)
Igwemma v Chief Constable of Greater Manchester Police [2001]
All ER (D) 206 (Jun); Review para 01/2097
Jury — verdict — jury seeking to amend verdict — discretion of
trial judge to permit amendment (United Kingdom)
R v Tantram [2001] All ER (D) 328 (May); Review para 01/2097
Right to fair and public hearing — independent and impartial
tribunal — jury — misconduct reported by juror after verdict®
entered (United Kingdom)
R v Qureshi, Court of Appeal, The Times, 11 September 2001;
Review para 01/2539
Authority of solicitor — client absconded — application for leave to
appeal (United Kingdom)
R v Charles, R v Tucker [2001] All ER (D) 248 (Jan); Review
para 01/766
Conduct of cases — Bar Council rules of guidance — allegation of
fraud — application of rules to allegation of malicious falsehood
(United Kingdom)
Cornwall Gardens Pte Ltd v R O Garrard and Co Ltd, Court of
Appeal, The Times, 19 June 2001; Review para 01/1682
Court of Appeal — jurisdiction — appeal from decision of High
Court judge (United Kingdom)
Foenander v Bond Lewis & Co, Court of Appeal, The
Independent, 8 June 2001; Review para 01/1733
Duty of care — ancillary relief proceedings — consent order —
failure to advise that order variable — causation (United Kingdom)
Westbury v Sampson [2001] EWCA Civ 407; [2001] 2 FCR 210;
Review para 01/1901
Disclosure — privilege — legal professional privilege —
translations of unprivileged documents — documents selected for
purpose of litigation (United Kingdom)
Sumitomo Corpn v Credit Lyonnais Rouse Ltd [2001] All ER (D)
273 (Jul) (CA); Review para 01/2303
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Trial — preparation for trial — discretion of judge as to what
material to read before trial (United Kingdom)

Barings plc (in liquidation) v Coopers and Lybrand, Court of
Appeal, The Times, 19 October 2001; Review para 01/2831

Right of audience — right to conduct litigation — litigant in person
— litigation friend — rights granted by court — guidelines
(United Kingdom)

Noueiri v Paragon Finance plc [2001] All ER (D) 43 (Scp)
(CA); Review para 01/2857

Judgment — summary judgment — defence invoking privilege
against self — incrimination — availability of privilege in civil
proceedings (United Kingdom)

VTFL v Clough [2001] All ER (D) 209 (Oct) (CA); Review para
01/2774

Jury — trial by jury — defamation — summary judgment —
claimant bringing proceedings for libel against defendant —
judge concluding that words complained of were defamatory and
giving summary judgment for claimant — whether judge
usurping role of jury (United Kingdom)

Safeway Stores plc v Tate [2001] 4 All ER 194 (CA)

Libel and slander — qualified privilege — malice avoiding privilege
— judge withdrawing issue of malice from jury — whether judge
in error

Jury — trial by jury — defamation — proper roles of judge and jury
in respect of issues of fact (United Kingdom)

Alexander v Arts Council of Wales and another [2001] 4 All ER
205 (CA)

Judgment — handed down judgments — judgments in advance of
hearing — judge sending draft judgment to parties’ lawyers —
parties compromising dispute before judgment formally handed
down — whether judge having discretion to hand down judgment
notwithstanding settlement agreement (United Kingdom)

Prudential Assurance Co Ltd v McBains Cooper (a firm) and
others [2001] 3 All ER 1014 (CA)

Legal aid — order for costs — variation — whether court having
jurisdiction to vary costs order against assisted person whose
legal aid certificate was subsequently revoked (United Kingdom)

DEG-Deutsche Investitions vnd Entwicklungsgesellschaft mbH v
Koshy and others [2001] 3 All ER 878

Practice — personal injuries action — damages — experts’ reports —
disclosure to other parties — pre-action protocol requiring party to
provide other party with names of proposed experts before
instructing an expert — protocol giving other party opportunity to
object to any of named experts — claimant instructing expert to
whom defendant had taken no objection but refusing to disclose his
report — whether defendant’s failure to object to expert nominated
by claimant transforming expert into single joint expert whose
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detailed items (Malaysia)
John Ang & Jega (suing as a firm) v Kulasingam a/l Sinatamby
[2001] 2 MLJ 605 (HC)

Disciplinary proceedings — barrister — voluntary removal from
Roll of practitioners — conviction of conspiracy to export
foreign currency — drug-trafficking as object of conspiracy —
sentence subsequently quashed and conditional discharge
entered — barrister seeking reinstatement to Roll — public
interest in reputation of legal profession — whether account
to be taken of drugs element of offence — Supreme Court
refusing reinstatement — role of Privy Council on appeal
therefrom (Mauritius)

Chinien v AG and Another [2000] 4 LRC 443 (PC)

Judiciary — judgment — reasons — judge failing to give reasons
for judgment — whether judges required to give reasons for
decisions — principles governing provision of reasons —
requirement of open justice (New Zealand)

Lewis v Wilson & Horton Ltd [2001] 2 LRC 205

Natural justice — fair hearing — bias — appearance of possible
impartiality — approach of court (New Zealand)

Man O’War Station Ltd v Auckland City Council [2001] 1 NLZR
552; Review para 01/1675

Costs — wasted costs — abuse of process — liability of legal
representative for wasted costs incurred due to abuse of process
— jurisdiction of court — guidelines to be followed —

compensation (Papua New Guinea)
Polye v Papaki and Another [2001] 1 LRC 170
Judgment — Supreme Court — jurisdiction to correct errors in own
judgment — exercise of discretion — appropriate test (Papua
New Guinea)
Maino v Avei and Another [2001] 2 LRC 262
Summary judgment — ex parte hearing — court awarding summary
judgment in absence of defendant — defendant applying to set
aside judgment — defendant claiming to have defence — award
of summary judgment in ex parte hearing — whether appropriate
— relevant considerations (Papua New Guinea)
Smith v Ruma Constructions Ltd [2001] 2 LRC 191
Professional discipline — procedure — extent and manner of
application of rules of natural justice to proceedings by inquiry
committee — function of inquiry committee — whether inquiry
committee must interview witness in presence of solicitor under
inquiry — whether inquiry committee under obligation to invite
or allow submission in support of complaint — period of notice
to be given to solicitor under inquiry under s.86(8) of Legal
Profession Act (Cap 161, 2000 Ed) (Singapore)
Subbiah Pillai v Wong Meng Meng & Ors [2001] 3 SLR 544
(CA)
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report was available to both parties — whether refusal to disclose
report of expert to whom no objection made by other side
constituting non-compliance with protocol (United Kingdom)
Carlson v Townsend [2001] 3 All ER 663 (CA) 1099
Costs — order for costs — personal injury claims — claimants
seeking damages for minor injuries suffered in road traffic
accidents — solicitors instructed under conditional fee
agreements with success fees — claimants taking out insurance
covering risk of liability to pay defendants’ costs — claims
settled without issue of proceedings — defendants agreeing to
pay reasonable costs — whether success fee and insurance
premium recoverable — whether amount of success fee
reasonable (United Kingdom)
Callery v Gray; Russell v Pal Pak Corrugated Ltd {2001] 1 WLR
2112 1100
Costs — taxation — legal expenses insurance — claimant taking out
legal expenses insurance in respect of claim against defendant —
insurance providing cover against risk of liability to pay defendant’s
costs and own disbursements — claim settled with defendant
agreeing to pay reasonable costs — whether premium recoverable
as costs — whether premium reasonable (United Kingdom)

-

Callery v Gray (No. 2) [2001] 1 WLR 2142 (CA) +1101
Costs — order for costs — legal expenses insurance — before-the-

event (BTE) insurance — after-the-event (ATE) insurance ,‘

premium — driver having motor vehicle insurance policy

containing BTE legal expenses cover — whether passenger

entitled to recover ATE premium in small personal injury claim
where BTE cover available under driver’s insurance policy
Solicitor — practice — costs — before-the-event (BTE) insurance
— steps to be taken by solicitor to discover whether BTE
insurance available to client — guidance (United Kingdom)
Sarwar v Alam [2001] 4 All ER 541 (CA) 1102
Privilege — legal professional privilege — telephone conversations
between solicitor and client in matrimonial proceedings — client
making threatening and abusive remarks in course of conversations
— solicitor’s affidavit in support of application to be removed from
record in client’s matrimonial proceedings disclosing content of
conversations — affidavit inadvertently sent to client’s wife’s
solicitors — wife seeking to adduce affidavit in evidence —
whether communications criminal in themselves — whether aim of
communications obtaining of appropriate legal advice — whether
protected by legal professional privilege (United Kingdom)
C v C (Privilege: Criminal Communications) [2001] 3 WLR 446
(CA) 1105
Community legal service funding — unassisted person’s costs out of
community legal service fund — jurisdiction — whether proper
for trial court to determine in principle whether costs order
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Children Development Co-Savings Act 2001 (Singapore)
Private Security Industry Act 2001 (United Kingdom)

Health, Education and Social Welfare

Civil Service College Act 2001 (Singapore)

Home Affairs Uniformed Services Superannuation Act 2001
(Singapore)

Health and Social Care Act 2001 (United Kingdom)

Immigration
Immigration (Carriers’ Liability) Act 2000 (India)
Passport (Entry into India) Amendment Act 2000 (India)

Housing and Construction
Control of Rent (Abolition) Act 2001 (Singapore)

Industrial and Intellectual Property
Patents (Amendment) Act 2001 (Singapore)

Land
Land Titles (Amendment) Act 2001 (Singapore)
Singapore Land Authority Act 2001 (Singapore)

Natural Resources and Energy

Energy Market Authority of Singapore Act 2001 (Singapore)
Electricity Act 2001 (Singapore)

Gas Act 2001 (Singapore)

Privacy
Whistleblowers Protection Act 2001 (Australia — Victoria)
Official Secrets (Amendment) Act 2001 (Singapore)

Public Utilities

District Cooling Act 2001 (Singapore)

Public Utilities Act 2001 (Singapore)

Singapore Broadcasting Authority (Amendment) Act 2001
(Singapore)

Gas Act 2001 (Singapore)

Electricity Act 2001 (Singapore)

Transport
Road Traffic (Amendment) Act 2001 (Singapore)

Trusts and Trusteess
Trust Companies and Offshore Banking Act 2000 (Anguilla)
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Judgment — alteration — variation of decision after judgment
delivered — judge’s power to recall and change judgment —
whether exercise of power dependent on existence of exceptional
circumstances (United Kingdom)

Compagnie Noga D’Importation et D’Exportation SA v Abacha
and another (as personal representatives of Sani Abacha
(deceased)); Attorney General of the Federal Republic of Nigeria
and another v Abacha and another (as personal representatives
of Sani Abacha (deceased)) [2001] 3 All ER 513

Evidence — interview evidence — interpreter — confidential
communications — legal professional privilege (United
Kingdom)

R (on the application of Bozkurt) v South Thames Magistrates
Courr [2001] All ER P) 175 (May); Review para 01/1739
Award — appeal against award — dismissal of appeal — refusal of
leave to appeal — duty to give extended reasons for refusing
leave (United Kingdom)
Mousaka Inc v Golden Seagull Maritime Inc [2001] All ER (D)
418 (Jul); Review para 01/2629
Duty owed to client — purchase of property — limitation of actions

— concealment of facts — actions amounting to concealment *

(United Kingdom)
Tucker v Allen [2001] 26 EG 161 (CS); Review para 01/2113
Duty of care — duty owed to intended beneficiary under will —
failure to prepare new will (United Kingdom)
Hooper v Fynmores (a firm) [2001] All ER (D) 298 (May);
Review para 01/2189
Costs — civil proceedings — assisted person — costs funded by
third party — personal liability — costs order (United Kingdom)
Stacey v Player [2001] All ER (D) 151 (Jan); Review para
01/689
Right to fair and public hearing — criminal proceedings — legal
advice — consultation with solicitor — confidentiality (United
Kingdom)
Brennan v United Kingdom, Application 39846/98 European
Court of Human Rights, The Times, 16 October 2001; Review
para 01/2758
Fundamental rights — protection of property rights — compulsory
acquisition of property — taxation — capital gains withholding
tax — effect — collection mechanism — applicant alleging
withholding tax irrational, unfair and unconstitutional — whether
infringing fundamental right — whether unconstitutional —
whether not reasonably justifiable in democratic society — onus
of proof — statutory instrument subsequently passed introducing
exemption mechanism effect
Fundamental rights — enforcement — locus standi — Law Society
— statutory body — whether having standing to challenge
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constitutionality of legislation — appropriate test — whether real
and substantial interest in proceedings (Zimbabwe)
Law Society of Zimbabwe v Minister of Finance (Attorney
General Intervening); Mollatt v Minister of Finance (Attorney
General intervening) [2000] 4 LRC 52

Ombudsmen

Legislation
Children’s Commissioner for Wales Act 2001 (United Kingdom)

Judicial Decisions

Pension — pension scheme — unfunded scheme — private sector

hospital operating unfunded occupational pension scheme —
scheme providing no benefits for early leavers — employee
leaving early and claiming right to deferred pension under
statutory provisions requiring defined category of occupational
pension scheme to preserve short service benefit for early leavers
— whether preservation requirements applying to unfunded
private sector occupational pension schemes (United Kingdom)

Royal Masonic Hospital and another v Pensions Ombudsman and

another [2001] 3 All ER 408

International Developments

Conventions and Agreements
ASEAN: e-ASEAN Framework Agreement

Council of Europe: Additional Protoco} to the European Agreement

on the Transmission of Applications for Legal Aid

Council of Europe: Convention on Information and Legal Co-operation

concerning “Information Society Services”

Council of Europe: European Convention for the Protection of the

Audiovisual Heritage

Council of Europe: Protocol to the European Convention for the
Protection of the Audiovisual Heritage, on the Protection of
Television Productions

Council of Europe: Second Additional Protocol to the European
Convention on Mutual Assistance in Criminal Matters

FAO: Agreement for the Establishment of a Commission For Controlling

the Desert Locust in the Western Region

FAO: Convention on the Conservation and Management of Fishery

Resources in the South Atlantic Ocean

UNEP: The Stockholm Convention On Persistent Organic Pollutants

(POPs)
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Legislation
Diplomatic Immunities and Privileges Act 2001 (South Africa)

Other Developments
Organization of American States: Declaration of Lima: Inter-American
Charter

Articles

The OECD, Harmful Tax Competition and Tax Havens: An Update
(Professor William Gilmore)

Advocating Constitutional Rights Cases in the Courts (Cyrus V Das)

Constitutional Modelling: The Domestic Effect of International Law in
Commonwealth Countries (Brian R Opeskin)

An Appraisal of the Constitutional Provision for the Delivery of
Judgments in Nigeria (E S Nwauche)

Customary Law in Conflict: The Status of Customary Law and
Introduced Law in Post-Colonial Solomon Islands
(Jennifer Corrin Care)

New Frontiers in Public Law — A Perspective from Trinidad and
Tobago (Carla Herbert)

<

Miscellaneous

Some Notes

Seventeenth Meeting of the Commonwealth Ministerial Action
Group on the Harare Declaration, 20 December 2001

Genetic Privacy (Australia)

Championing the Cause in Cameroon (Cameroon)

Canada makes cannabis legal for seriously ill (Canada)

New Zealand “will be republic” (New Zealand)

Judges’ challenge on age of consent (United Kingdom)

Justice reform in jeopardy, survey finds (United Kingdom)

JPs’ guide to end silence in court (United Kingdom)

Late night courts to cut street crime (United Kingdom)

Proposal for special courts to tackle drugs crime (United Kingdom)

Metal detectors for police in clampdown on knife crimes
(United Kingdom)

Judges told to cut jail sentences by up to half (United Kingdom)

Review of sentencing framework (United Kingdom)

Company law review (United Kingdom)

Surprise divorces “worse for children” (United Kingdom)

Scotland rules out Sarah’s Law (United Kingdom)

No smacking rule for children under three (United Kingdom)
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defamation settled law in Malaysia — whether complex and
novel issues requiring expertise of applicant (Malaysia)
Re Geoffrey Robertson QC [2001] 4 MLJ 307 (HC)

Costs — security for costs — dormant plaintiff company — delay in
filing application for security — tardiness of defendant’s previous
solicitors — whether security for costs against plaintiff should be
allowed (Malaysia)

Strukturmas (Selangor) Sdn Bhd v Majlrs Perbandavan Petaling
Jaya [2001] 3 MLJ 344 (HC)

Affidavits — deposition by solicitor — conditions to be fulfilled
before solicitor could depose on behalf of litigant — whether
affidavit defective (Malaysia)

Malayan Banking Bhd v Charterefield Corp Sdn Bhd [2001] 3
MLJ 160 (HC)

Judge — self-disqualification by — fear of bias — criminal judge
was brother of head of prosecution who signed charge of accused
— parties did not object to judge hearing the case — public
perception of absence of impartiality — test to be applied —
whether judge should recuse himself (Malaysia)

Public Prosecutor v Mohamed Ezam bin Mohd Nor [2001] 3
MLJ 34 (HC)

Appeal — appeal from registrar to judge in chambers — right of
parties in interlocutory proceedings to apply to set aside ex parte
order — whether decision should be set aside — stay of
execution of judgment — application for — pending appeal —
neglect of counsel — appeal would be rendered nugatory and
defendant would be made bankrupt if stay not granted, whether
good grounds to grant stay (Malaysia)

RHB Bank Bhd v FGG Wood Mouldings Industries Sdn Bhd &
Ors [2001] 4 MLJ 86

Admission — period of instruction (pupillage) — qualification of
master — meaning of “active practice” — whether includes
tenure served in judicial and legal service by advocate and
solicitor — failure of Bar Council to object to plaintiff’s petition
of admission, whether estoppel applied — whether court should
remove plaintiff from Roll (Malaysia)

Akberdin bin Hj Abdul Kader & Anor v Majlis Peguam Malaysia
[2001] 4 MLJ 381

Remuneration — taxation of costs — application by solicitor
for taxation of costs by s. 126 of the Legal Profession Act 1976
— whether s5.126 the correct section — whether court

has inherent jurisdiction to hear and entertain application —
whether application made within the span of one year after
the delivery of the bill of costs — whether prohibition in s.
128(2) applicable — no agreement between parties as to costs —
client did not request for bill containing detailed items —
whether client has lost right to taxation of a bill containing
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Judicial Decisions 826

Administrative Law
Judicial review — application — delay — prompt application
required — unreasonable delay — consideration — relevant
considerations — whether merits of application relevant —
grounds — legitimate expectation — Government advertising
post in public press — person appointed not meeting advertised
criteria — rejected applicant meeting criteria — whether
legitimate expectation that applicant meeting such criteria would
be appointed — executive action — presumption of legality —
presumption that executive action correct until rebutted —
reciprocal duty to act fairly — transparency in government —
appointment in public service — prior consultation — whether
appointment to be set aside — relevant considerations (Botswana)
Peloewetse v Permanent Secretary to the President and Others
[2001] 4 LRC 580 (CA) 826
Exercise of judicial functions — judicial review — power of court
to interfere with punishment meted out — police officer
dismissed from service — whether court may judicially review
order of dismissal — rights and liabilities of public servants —
dismissal — disciplinary proceedings — application of principle
of autrefois convict and acquit to disciplinary proceedings —
whether disciplinary action could be taken against police officer
for the second time based on same facts after he had been
convicted or acquitted in earlier disciplinary proceedings —
fundamental liberties — freedom of religion — requirement of
permission for superior officer prior to second marriage —
whether unconstitutional for disciplinary authority to require
member of police force to obtain prior permission from his
superior officer before entering into a polygamous marriage
(Malaysia)
Zakaria bin Abdul Rahman v Ketua Polis Negara Malaysia and
Anor {2001] 3 MLJ 385 (HC) 829
Remedies — prerogative of mercy — clemency proceedings —
prolonged delay in execution of death sentence — no acceptable
reasons given — whether breach of constitutional right to
life — whether court can adjudicate on power of clemency of
the Ruler (Malaysia)
Juraimi bin Husin v Lembaga Pengampunan, Negeri Pahang &
Ors [2001] 3 MLJ 485 (HC) 831
Consultation — requirement to consult with such persons and
entities as the Minister considers appropriate — content of
obligation to consult — whether consultation prior to passage of
Act satisfied requirements of Act (New Zealand)
Mclnnes v Minister of Transport [2001] 3 NZLR 11 (CA) 832
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Ships’ names — Chevron North America (United Kingdom)
BP Exploration Operating Co Ltd v Chevron Shipping Co; BP
Exploration Operating Co Ltd v Chevron Tankers (Bermuda) Ltd;
BP Exploration Operating Co Ltd v Chevron Transport Corpn
[2001] 3 WLR 946 (HL) \ 857

Criminal Law and Procedure

Criminal law — search and seizure — whether search warrant valid
-— whether sufficient compliance with requirements of Act —
whether authorisation to search indiscriminately broad — whether
searching lawful — officers entered premises before applicant and
warrant holder — possession seized outside premises — whether
authority of warrant expired — whether reasonable grounds for
searching — whether multiple searches — whether presence of
warrant holder necessary — whether items seized unlawfully —
whether reasonable suspicion that items were evidence of offence

Evidence — admissibility — items seized during searches —
whether search warrant valid — whether searching or seizure
unlawful (Australia — Northern Territory)

R v Cant (2001) 138 NTR 1 (SC) 859

Extraordinary remedies — certiorari — to quash committal for trial —
accused charged with first degree murder for killing victim while
committing forcible confinement and other offences against separate
victim — accused committed for trial on first degree murder —
superior court quashing committal to stand trial on first degree
murder on basis that victim of murder and victim of enumerated
offences must be same — Court of Appeal reversing superior court
and restoring committal — appeal dismissed — review on
certiorari restricted to jurisdictional errors of absence of evidence
on essential element of offence or infringement of rules of natural
justice — error alleged by accused jurisdictional in nature —
accused alleging no evidence on essential element of first degree
murder, that victim of murder and enumerated offence same person
— if accused’s argument on scope of s.231(5) of Criminal Code
correct, no evidence on essential element of offence — while
decision reviewable, preliminary inquiry judge correct in
interpretation of provision — while evidence open to interpretation
that two crimes distinct, properly instructed jury could find that
enumerated offence committed to facilitate commission of murder,
or vice versa — murder — first degree murder — while committing
forcible confinement — accused alleged to have killed deceased in
basement of home after leaving third party forcibly confined in
bedroom — accused committed for trial on first degree murder —
superior court quashing committal to stand trial on first degree
murder on basis that victim of murder and victim of enumerated
offences must be same — Court of Appeal reversing superior court
and restoring committal — appeal dismissed — on plain reading,
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land occupied without permission after leaving informal squatter
settlement where living conditions intolerable — state faced with
massive shortage in available housing and extremely constrained
budget — whether state housing programme failing to. make
reasonable provision within available resources for people
desperately in need of access to housing — whether state housing
programme complying with constitutional requirements — rights
of children — child’s right to shelter — applicant children in care
of parents — applicants evicted from private land occupied
without permission after leaving informal squatter settlement
where living conditions intolerable — whether primary obligation
to provide shelter imposed on parents or family — whether state
obliged to provide shelter to such children (South Africa)
Government of the Republic of South Africa and Others v
Grootboom and Another [2001] 3 LRC 209 (CC) 840
Fundamental rights — remedies — damages — right to the
protection of the law — right to be heard — infringement of
rights — compensation — assessment — removal of judge from
office. — right to judge to be heard before any representation
made to President to appoint tribunal to investigate whether he
should be removed from office — elements to be considered
when making award — whether award to be confined to distress
and inconvenience —— factors to be taken into account in
determining inconvenience and distress — whether loss of *
reputation to be taken into account (Trinidad and Tobago)
Crane v Rees and Others [2001] 3 LRC 510 843
Prisons — prisoners’ rights — women prisoners — separation from
children — prison policy requiring children to cease to live with
mothers in prison on reaching age of 18 months — policy applied
regardless of impact of separation upon mother and child —
whether application of policy lawful (United Kingdom)
Regina (P) v Secretary of State for the Home Department and
another; Regina (Q and another) v Secretary of State for the
Home Department and another [2001] 1 WLR 2002 (CA) 843
Criminal law — contempt of court — scandalising the court —
ingredients — whether remaining part of the law of contempt
Constitutional law — fundamental rights — right to freedom of
expression — contempt of court — scandalising the court —
applicant publicly criticising leniency of sentence imposed by
High Court judge in criminal case — judge issuing citation
against applicant for contempt of court — whether criticism
attracting protection of right to freedom of expression — right to
freedom of expression — limitation — contempt of court —
scandalising the court — judge — criticism attracting protection
of right to freedom of expression — whether limitation imposed
by offence of contempt reasonably justifiable in democratic
society — appropriate test — relevant considerations — right to
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served in event of breach — plaintiff landowner serving notice —
whether landowners joint or several parties to contract — whether
common law presumption that parties joint applicable — whether
plaintiff having power to serve notice without agreement of
others

Equity — trust — fiduciary duty — agreement to acquire timber
rights on customary land — company entering into contract with
nine landowners acting on behalf of tribe members — whether
landowners trustees — whether trustees in relation to each other
— whether landowners required to exercise contractual power
jointly — whether plaintiff landowner having power to serve
notice to suspend contract without agreement of other landowners
(Solomon Islands)

Harry v Kalena Timber Company Ltd {2001] 3 LRC 24 (CA)

Courts Practice and Procedure

Reciprocal enforcement of judgments — setting aside registration of
foreign judgment — allegation of no service of original process
— whether signing of guarantee providing for application of

Singapore Law Society’s Conditions of Sale meant that defendant_

had submitted to jurisdiction of Singapore court — defendant was
guarantor under loan agreement — whether could be included as
a party to the suit (Malaysia)

Wong Teck Lim v Sim Lim Finance Ltd [2001] 3 MLJ 19 (CA)

Coroner — inquest — duty to hold — coroner satisfied following
post mortem that inquest unnecessary — certificate issued stating
death due to natural causes — deceased’s family subsequently
claiming new evidence showing death due to unnatural causes —
whether coroner having power to order inquest — whether
Junctus officio (United Kingdom)

Terry v East Sussex Coroner [2001] 3 WLR 605 (CA)

Fatal Accidents Acts — action — right to bring — writ claiming
loss of dependency issued but never served — second writ
issued claiming same relief — whether action commenced by
unserved writ precluding bringing of action by second writ —
whether dependant’s right to access to court barred (United

Kingdom)
Cachia v Faluyi {2001] 1 WLR 1966 (CA)

Limitation of action — period of limitation — interruption —
creditor averring it refrained from making tlaim by reason of
error induced by debtor — meaning of “refrain” — when
interruption of prescription period commencing — when

prescription period recommencing after interruption

Shipping — charterparty — liability to undertakers — vessel under
bareboat charter causing damage to loading arms on jetty —
liability of “owners” — whether including charterers
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Bankruptcy and Insolvency
Practice and procedure — liquidation — application to fix
¢ liquidators’ remuneration — criteria to be applied — form of
application (New Zealand)
Re Medforce Healthcare Services Ltd [2001] 3 NZLR 374 (HC)

Companies and Corporate Bodies
Company — liquidation — insolvency — hotchpot rule — foreign

proceedings — property available for distribution — company
providing letter of credit as security to defendant for judgment
sum — company entering voluntary liquidation — foreign
judgment entered for sum larger than that secured — defendant
entering proof for outstanding sum — whether hotchpot rule
applying to sum received under letter of credit — whether
inequitable to obtain judgment after liquidation commenced
Insurance — reinsurance — retrocession agreement — claims

“incurred but not reported” (IBNR) — liquidation of reinsurer —
claim by insurer — proof of sum estimated in respect of IBNR
claims — whether premature — construction of contract
(Cayman Islands)
Cleaver and Another v Delta American Reinsurance Co (in
liquidation) [2001] 3 LRC 685 (PC)

Directors — meetings of shareholders — shareholder requested
special meeting of shareholders to consider motion for removal of
two directors — board failed to call meeting — whether board
obliged to call meeting — whether interim injunction to be
granted to restrain two directors from attending and voting at
board meetings (New Zealand)

WEL Energy Group Ltd v Hawkins [2001] 3 NZLR 374 (HC)

Constitutional Law and Human Rights

Fundamental rights — right to freedom of expression —
broadcasting — government-owned radio station — phone-in
programme — programme host criticising government policy —
government suspending programme — whether suspension
violating fundamental right of programme host — right to
freedom of expression — scope — freedom to receive and impart
ideas — broadcasting — listeners — participating listeners —
criticising government policy — whether suspension violating
fundamental right of participating listeners — whether
“participating listeners” (Anguilla)

Benjamin and Others v Minister of Information and Broadcasting
and Another [2001] 4 LRC 272 (PC)

Fundamental rights — right to housing — right to have access to
adequate housing — Constitution requiring state to take
reasonable measures within available resources to ensure
progressive realisation of right — applicants evicted from private
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s.231(5) not requiring victim of murder and victim of
enumerated offence to be same person — other provisions of
Code requiring same murder, s.231(6), suggesting Parliament
deliberately not restricting scope of s.231(5) — multiple —
victim scenarios within scope of s.231(5) and consistent with
organizing principle of harsher punishment for killings committed
while committing crimes of domination, whether or not same
victim (Canada)

R v Russell (2001) 157 CCC (3d) 1 (SC)

Sentence — manslaughter — crimes induced by mental disorder —
mother killed eight-month-old son while suffering from mental
disorder falling short of insanity — whether and to what extent
mental disorder of accused should be taken into account in

sentencing — whether seven years’ imprisonment manifestly
excessive
Criminal law — sentence — infanticide — observations on

appropriate sentences (New Zealand)
R v Wright [2001] 3 NZLR 22 (CA)

Juries — discharge of jury where prejudicial information already in
public arena is inadvertently disclosed at trial — whether,
appropriate to give transcripts of evidence to juries (New Zealand)

R v McLean (Colin) [2001] 3 NZLR 794 (CA)

Criminal practice and procedure — evidence — similar fact —
whether evidence on one charge could be considered in respect of
second charge

Evidence — similar fact — whether evidence on one charge could
be considered in respect of second charge (New Zealand)

R v Gee [2001} 3 NZLR 729 (CA)

Murder — defence of intoxication — consumption of fair amount of
beer before incident — whether accused so intoxicated that he
did not know what he was doing — whether accused intended to
inflict injuries on deceased sufficient in ordinary course of nature
to cause death — defence of grave and sudden provocation —
two requirements for defence — subjective requirement that
accused deprived of self-control by provocation — objective
requirement that provocation ‘“grave and sudden” based on
“reasonable man” test — whether defence made out (Singapore)

Seah Kok Meng v Public Prosecutor [2001] 3 SLR 135 (CA)

Common law offence — cheating public revenue — offshore
companies registered in Jersey — concealment of central
management and control in United Kingdom — companies’ income
deemed to be that of individual resident in United Kingdom —
shadow director failing to declare benefits provided by companies
and to respond truthfully to questioning — whether deeming
provision affecting company’s liability to corporation tax —
whether infringement of right to peaceful possession of property —
whether shadow director liable to tax under Schedule E in respect

861

863

864

865

866

Xiii



of benefits in kind and accommodation — whether violation of
shadow director’s right to fair trial — (United Kingdom)
Regina v Dimsey; Regina v Allen [2001] 3 WLR 843 (HL) 868
Double jeopardy — autrefois acquit — prosecution offering no
evidence on charge of common assault — not guilty verdict
entered -— judge permitting Crown to add count alleging
assault occasioning actual bodily harm based on same facts —
whether defendant entitled to rely on defence of autrefois
acquit (United Kingdom)
Regina v G (Autrefois Acquit) [2001] 1 WLR 1727 (CA) 870
Prisoner — prisoner’s correspondence with legal adviser — Secretary
of State introducing new policy on searching of cells — policy
requiring prison officers to examine prisoner’s legal
correspondence in absence of prisoner — whether policy
unjustifiably infringing prisoners’ common law right to
confidentiality in legal correspondence and right to respect for
correspondence under human rights convention (United Kingdom)
R v Secretary of State for the Home Department, ex parte Daly
[2001] 3 All ER 433 (HL)E) 871

Elections and Polls
Election — petition — allegation of unfair practice — printing
election advertisements or handbills without name and address of
printer — liability of candidate for acts of his political party
members — allegation of corrupt and illegal practices — validity
of election rolls — whether contains names of non-citizens and
person who had been convicted for possession of fake identity
cards — Elections Commission did not hold a public inquiry
despite objections — whether election rolls illegal (Malaysia)
Harris Mohd Salleh v Ismail bin Majin, Returning Officer & Ors
[2001] 3 MLJ 433 (HC) 872
Parliamentary election — election petition — appeal — jurisdiction
— unsuccessful candidate seeking declaration that constituency
election null and void — High Court dismissing petition — appeal
to Court of Appeal — Parliament dissolved and new general
election called before appeal heard — whether court having
jurisdiction to deal with matter — appropriate test — election
petition — time limit — appeal — legislation providing two-year
period for hearing and disposing of election petition — time limit
expressly applying to proceedings in High Court — whether
applying to appellant proceedings in Court of Appeal (Tanzania)
Utamwa v Attorney General and Another [2001] 4 LRC 596 (CA) 875

Environment

Resource management — resource consents — whether “permitted
baseline test” applied — whether test required “likely”,
“credible” or “not fanciful” activities — whether density rule in
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district plans relevant to amenity values (New Zealand)
Smith Chilcott Ltd v Auckland City Council {2001] 3 NZLR 473
(CA) 876

Evidence

Hearsay — exceptions to rule — necessity and reliability — accused
charged with first degree murder — accused wishing to rely on
statements of dead witness confessing to murder — witness
making inculpatory statements to police in British Columbia while
under investigation for another murder — witness pleading guilty
to other murder and statements made when already decided to
plead guilty — witness making inconsistent statements to Ontario
police and testifying at preliminary inquiry of accused and
essentially retracting BC statements — accused seeking admission
of BC statements only — Crown objecting but seeking admission
of all statements including preliminary inquiry evidence if BC
statements admitted — appeal dismissed — trial judge did not err
in admitting statements — at trial accused relying on hearsay
exception of statements made against penal interest and principled
approach — given penal interest exception based on guarantees of
trustworthiness, admissibility better determined on principled*
approach alone — necessity requirement met because witness
dead and no other substitute for statements — reliability
requirement not met as statements not taken under oath, or under
imperative to tell truth — witness having motivation to lie and
insisting on statements not being recorded — that statements
against interest made to police officer not bolstering reliability of
statements — witness already intending to plead guilty to other
murder — no additional penal consequences directly flowing from
confession — preliminary inquiry evidence not assuring reliability
of BC statements — evidence essentially repudiating statements

Appeal — grounds — raising issue for first time on appeal —
accused charged with first degree murder — accused wishing to
rely on statements of dead witness confessing to murder —
witness making inculpatory statements to police in British
Columbia while under investigation for another murder —
witness pleading guilty to other murder and statements made
when already decided to plead guilty — witness making
inconsistent statements to Ontario police and testifying at
preliminary inquiry of accused and essentially retracting BC
statements — accused seeking admission of BC statements only
— Crown objecting but seeking admission of all statements
including preliminary inquiry evidence if BC statements admitted
— on appeal, counsel for one accused arguing that only
preliminary inquiry evidence ought to be admitted — appeal
dismissed — accused not permitted to raise issue for first time on
appeal as directly contrary to position taken at trial — accused’s
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complaint boiling down to complaint that trial judge failing to
make ruling never asked to make — raising new issue making
mockery of process

Trial — charge to jury — reasonable doubt —accused convicted of
first degree murder — trial judge’s charge on reasonable doubt
given prior to appellate authority on nature of instruction —
appeal dismissed — while charge not containing all requirements
of recent authority, no concern about validity of jury’s verdict or
that accused not receiving fair trial

Murder — first degree murder — committed in course of unlawful
confinement — Criminal Code providing that accused guilty of
first degree murder when committing certain offences, including
forcible confinement — accused convicted of first degree murder
on basis of intentional killing committed during course of
forcible confinement — appeal dismissed — first degree murder
established on basis of “while committing forcible confinement”
even though confinement incidental to commission of another
offence, such as robbery — purposes of legislation still achieved
in circumstances — robbery crime of domination and sometimes
involving unlawful confinement — evidence in any event
supporting forcible confinement beyond that inherent in robbery
(Canada — Ontario)

Regina v Kimberley and Clancey (2001) 157 CCC (3d) 129 (CA) 878

Child witness — corroboration — murder — accused convicted on
uncorroborated evidence of child witness aged six years old —
whether rule of law requiring corroboration in such circumstances
— whether trial judge erring by relying on child’s uncorroborated
evidence — whether conviction safe (Papua New Guinea)

Morikawa v State [2001] 3 LRC 418 (SC) 881

Extradition and Fugitive Offenders

Procedure — fugitive charged with numerous offences in requesting
state and absconding to Canada — Extradition Act permitting
reliance on evidence not otherwise admissible under Canadian
law if summary of evidence certified by judicial or prosecuting
authority in requesting state that evidence sufficient to justify
prosecution or evidence gathered in accordance with laws of
requesting state — evidentiary provisions permitting hearsay —
appeal dismissed — provisions not infringing principles of
fundamental justice — application of principles of fundamental
justice in extradition context requiring respect for difference in
procedures in other jurisdictions — insisting on Canadian
evidentiary  procedures tantamount to giving Charter
extraterritorial effect — Charter not permitting extradition judge
to review evidence for reliability — reliability ensured by
certification process under Extradition Act — open to judge to
exclude evidence if taken in requested state in accordance with
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Maritime law — international waters — common law territorial
operation — relief available for acts outside Australia
Constitutional law — sovereignty — qualification of sovereignty by
pre-existing public rights and international Convention —
Convention rights preclude vesting of absolute and unqualified
ownership (Australia)
Yarmirr and Others v Northern Territory of Australia and Others
(D7 of 2000); Yarmirr and Others v Northern Territory of
Australia and Others (D9 of 2000) (2001) 184 ALR 113 (HC)

Private International Law
Exclusive jurisdiction clause — stay of proceedings — whether
strong case for refusing stay — whether dispute exists for
purposes of clause (Singapore)
The Hung Vuong-2; Owners of the Ship or Vessel “Hung Vuong-
2” v Owners of Cargo Lately Laden on Board the Ship or Vessel
“Hung Vuong-3” [2001] 3 SLR 146 (CA)

Torts
Defamation — letter to regulatory authorities — allegation that
plaintiff caused substantial loss to defendant in securities trading
— recovery action filed against defendant — whether defendant’s
complaints intended to stall recovery action against him — proof
of malice would defeat qualified privilege — whether defendant’s
complaints connote defamatory meaning as pleaded (Malaysia)
K Magatheram v Shafie bin Hj Kassim [2001] 3 MLJ 86 (HC)
Defamation — libel — libellous advertisement — allegation of
imitation and unreliability of plaintiff’s product — predominant
purpose of advertisement, whether to discredit plantiff — injury

to plaintiff’s reputation — considerations for awarding of
damages
Malicious falsehood — libellous advertisement — allegation of

imitation and unreliability of plaintiff’s product — predominant
purpose of advertisement, whether to discredit plantiff — whether
malicious falsehood proved (Malaysia)
Tan Chong & Son Motor Co Sdn Bhd v Borneo Motors (M) Sdn
Bhd & Anor [2001] 3 MLJ 140 (HC)

Passing off — trade name — Australian company establishing
business in New Zealand — New Zealand and Australian
businesses sold to separate entities — Australian company selling
products in New Zealand using expired trade mark and well-

known abbreviation of parties’ name — whether goodwill in
name in New Zealand company, Australian company or
concurrent — whether passing off — whether misleading and

deceptive conduct (New Zealand)
Patience & Nicholson (NZ) Ltd V Cyclone Hardware Pty Ltd
[2001] 3 NZLR 490 (HC)
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procedures that infringe s. 7 — while judge not entitled to assess
reliability, required to perform important judicial function of
ensuring sufficiency of evidence — record of case containing
suggestion that victim providing evidence and available to.testify
— supplement to record indicating that no information coming
from victim and that victim uncooperative with prosecution —
certification not false because failing to specify that any
particular source of evidence available for trial as long as
evidence summarized in record available at trial — appeal
dismissed (Canada — Ontario)

United States of America v Yang (2001) 157 CCC (3d) 225 (CA)

Family Law

Husband and wife — financial provision — lump sum award —
means of parties — family business built up over long period of
marriage — husband’s exceptional entrepreneurial skill — wife’s
reasonable requirements no longer relevant criterion -—
calculation of effect of equal division as check against
discrimination (United Kingdom)

Cowan v Cowan [2001] 3 WLR 684 (CA)

Husband and wife — divorce — jurisdiction — habitual residence*
— matrimonial homes of equal status in United Kingdom and
Nigeria — whether petitioner “habitually resident” in England
and Wales — Domicile and Matrimonial Proceedings Act 1973
(c. 45), s. 5(2) (United Kingdom)

Tkimi v Ikimi [2001] 3 WLR 670 (CA)

Finance, Trade and Economic Development
Shares — failure of client to make payment for shares — right of
stockbroker to force-sell shares — whether force-selling of shares
was legal — regulation — force-sell of shares — application of
Rules and usage of stock exchange, whether can be varied by
agreement of parties (Malaysia)
UMBC Securities Sdn Bhd v Tan Chee Aan [2001] 3 MLJ 410
(HC)

Industrial and Intellectual Property

Copyright — television broadcasting — two competing television
stations — re-broadcasting by one station of excerpts of
television programs recently broadcast by other — whether re-
broadcaster infringed original broadcaster’s television broadcast
copyrights by taking “substantial part” of latter’s original
television broadcasts — meaning of “substantial part” relating to
television broadcasts — whether “substantial part” to be
measured by reference to whole of any one or more single visual
images broadcast, or to whole of television station’s daily or
weekly emitted television signal, or to whole of television
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proceedings by such acts — whether proceedings should be

stayed

Discovery — privilege against self-incrimination — discovery in aid
of Mareva injunction — whether appellant entitled to claim
privilege in civil proceedings — Attorney General giving

undertakings restricting use in criminal proceedings information
extracted from appellant — information barrier between Attorney
General, Solicitor General and Anti-Corruption Bureau —
whether appellant sufficiently protected by such undertakings or
such barrier — whether appellant suffering prejudice (Brunei
Darussalam)

Bolkich (HRH Prince Jefri) and Others v State of Brunei

Darussalam and Brunei Investment Agency (No. 2) and other

appeals [2001] 2 LRC 134

Adverse remark against Metropolitan Magistrate — High Court

averring that she wanted to rope in CPWD officials in criminal
case — intent was to pressurise them to act to her advantage —
Apex Court termed it not necessary — remark could damage
Magistrate’s career — opportunity of being heard not afforded to
her — expunction ordered (India)

In the matter of: “K” a Judicial Officer, AIR 2001 Supreme

Court 972; (2001) Vol XXXVIII No. 3 Digest of Legislative and

Constitutional Cases 14

Kerala Judicial Services Rules, 1991 Rule 3 — integration of
Criminal and Civil Judicial Services created Kerala Judicial
Service — determination of inter-se-seniority in the service —

ratio prescribed — neither arbitrary nor irrational (India)
Kerala Magistrates (Judicial) Association vs. State of Kerala,
AIR 2001 Supreme Court 1075; (2001) Vol XXXVIII No. 3
Digest of Legislative and Constitutional Cases 34

Courts — independence and impartiality — court-martial — mutiny
charges — court-martial convened by, and judgment to be
confirmed by, executive minister — fundamental right to fair trial
excluded by Constitution in relation to disciplinary laws of
military force — whether constitutional protection of independent
judiciary applicable (Lesotho)

Sekoati and Others v President of the Court Martial and Others
{2000] 4 LRC 511

Judge — retirement — whether court duly constituted — whether
judgment pronounced after retirement of two out of three
presiding judges a nullity — effective date of judgment (Malaysia)

Chia Yan Tek & Anor v Ng Swee Kiat & Anor {20011 4 MLJ 1
(FO)

Admission — ad hoc — Queen’s Counsel — applicant with his
extensive and formidable experience had special qualifications in
defamation, media and civil liberties, whether such expertise
readily available in Malaysia — whether quantum of damages for
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station’s individual programs or any segments of programs —
extent to which criteria for measurement affected by quality of
substantial part taken — whether re-broadcasting station’s objects
or purpose in re-broadcasting excerpts relevant to issue as to
“substantial part” taken — difference between purpose or object
of satire in contrast to parody or burlesque material in taking —
whether defence of fair dealing for purpose of criticism or review
open in circumstances of re-broadcasting — whether defence of
fair dealing for purpose of reporting news open in any
circumstances of re-broadcasting — whether in either fair dealing
situation sufficient acknowledgment was made of source of what
was re-broadcast

Words and phrases — “substantial part” (Australia)

TCN Channel Nine Pty Ltd v Network Ten Pty Ltd (2001) 184
ALR 1 (FC)

Trade marks and trade names — rectification of register — whether
use of trade mark likely to deceive or cause confusion —
infringement — whether trade marks infringed — whether use of
trade mark likely to deceive or cause confusion — whether bona
fide use of own name

Tort — passing off — whether misrepresentation in using own
name

Commercial law — Fair Trading Act 1986 — misleading and
deceptive conduct — whether conduct likely to mislead or

deceive significant section of the public (New Zealand)
Anheuser Busch Inc v Budweiser Budvar National Corporation
[2001] 3 NZLR 666 (HC)

Industrial Relations

Successor rights — PSAC was certified bargaining agent for civilian
support staff at military base used for pilot training — duties
contracted out — CIRB applying Canada Labour Code, ss. 47,
47.1 concluding no successor rights regarding new NATO flight
training program at base — PSAC’s certification not extending
thereto — Code successor rights provisions explained —
legislation amended to extend successor rights where government
functions privatized — where, as here, notice to bargain
collectively given regarding collective agreement in force prior to
severance, Board lacks power to terminate, limit its duration —
agreement remains in force till new one made or strike or lockout
takes place — effect of Board order to decertify PSAC, contrary
to ss. 47, 47.1 — irrelevant to instant application whether these
workers will continue with private sector contractors once NATO
program begun — decertification application possible at later
time — bargaining rights attach to positions of employees in
s. 47 severance — purpose of provisions to preserve stability
during transition period
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Public service — labour relations — successor rights — pursuant to
Canada Labour Code, ss. 47, 47.1, existing collective bargaining
rights of public service employees engaged in support and
administration of pilot training programs at military base not
adversely affected or lost upon contracting out of site support
services formerly performed by PSAC-represented employees at
base — legislative amendment extended successor rights where
government functions privatized — bargaining rights attached to
positions of employees in s. 47 severance (Canada)

Public Service Alliance of Canada v Bombardier Inc [2001] 2
FC 429 (FC)

Insurance

Company — liquidation — insolvency — hotchpot rule — foreign
proceedings — property available for distribution — company
providing letter of credit as security to defendant for judgment
sum — company entering voluntary liquidation — foreign
judgment entered for sum larger than that secured — defendant
entering proof for outstanding sum — whether hotchpot rule
applying to sum received under letter of credit — whether
inequitable to obtain judgment after liquidation commenced

Insurance — reinsurance — retrocession agreement — claims

“incurred but not reported” (IBNR) — liquidation of reinsurer —
claim by insurer — proof of sum estimated in respect of IBNR
claims — whether premature -— construction of contract
(Cayman Islands)
Cleaver and Another v Delta American Reinsurance Co (in
liguidation) [2001] 3 LRC 685 (PC)

Land
Tenancy — termination of — notice to terminate, whether valid —
variation of agreement at negotiation stage by formal contract
entered into subsequently by parties — delay in delivering vacant
possession — reinstatement works defective — whether landlord
entitled to compensation (Malaysia)
Public Bank Bhd v Low Kok Tin & Ors [2001] 3 MLJ 350 (HC)

Maritime Law

Aboriginals and Torres Strait Islanders — native title — recognition
of native title — effect of inconsistency — inconsistency between
public rights of navigation and fishing and exclusive possession —
no recognition where inconsistency — whether two sets of rights
can stand together — native title rights and interests over sea can
exist — Crown’s radical title not necessary for native title to exist

Aboriginals and Torres Strait Islanders — native title — evidence —
whether evidence demonstrated exclusive rights — sufficiency of
evidence of claim boundaries
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fair trial — contempt of court — scandalising the court —
whether person charged entitled to constitutional protection —
right to trial by independent and impartial court — judge — bias
— contempt of court — scandalising the court — applicant
puplicly criticising leniency of sentence imposed by High
Court judge in criminal case — judge issuing citation against
applicant for contempt of court -— contempt proceedings assigned
to another High Court judge — whether violating applicant’s
constitutional right — right to be presumed innocent — contempt
of court — scandalising the court — accused cited for contempt
— accused called upon to show cause why contempt order
should not be made — whether violating applicant’s
constitutional right to be presumed innocent — Constitution —
Supreme Court — jurisdiction — reference — appeal —
application to High Court to refer questions to Supreme Court to
determine constitutionality — High Court refusing to refer
certain questions — whether right of appeal to Supreme Court
against refusal (Zimbabwe)
Re Chinamasa {2001] 3 LRC 373 (SC)

Fundamental rights — right to protection of the law — right to fair
hearing — right of access to court — election petition —
applicants alleging elections not fair and free — President
introducing legislation purporting to preclude claims invalidating
election results — whether legislation infringing fundamental
rights — whether legislation null and void — fundamental rights
— enforcement — procedure — applicants challenging
constitutionality of legislation — whether challenge premature —
whether domestic remedies exhausted — whether right of
challenge in Supreme Court (Zimbabwe)

Movement for Democratic Change and Another v Chinamasa
[2001] 3 LRC 673 (SC)

Contract

Formation of contract — whether telex constituted complete
agreement — letter of offer by telex — negotiation fell through
— whether negotiation affected telex offer — telex offer was
only invitation to treat — whether terms of offer must be
complied to constitute valid contract (Malaysia)

Malayan Flour Mills Bhd v Saw Eng Chee (the administrator of
the estate of Saw Cheng Chor, the deceased) & Another
[2001] 3 MLJ 69 (CA)

Contract — joint parties — whether joint and several — agreement
to acquire timber rights on customary land — company entering
into contract with nine landowners acting on behalf of tribe
members — company breaching environmental requirements in
contract — provision for notice of suspension of contract to be
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Defamation — remedies — damages — aggravated damages —
measure of damages — plaintiff company libeled by Prime
Minister in newspaper advertisement — publication under state
crest — damages — company seeking damages for monetary
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