A SRR 10

Consequencesof aPlea................ ... oot 1441

III. TrRiAL

Requirements for EnteringaPlea. . ............... ... ... ... ..... 1446
Withdrawing a Plea . ......... ... .. . i i, 1460
COMPETENCY TO STAND TRIAL .. oot ttiin ittt ee e iiiianeeeennens 1463
Psychiatric EXaminations .................ouuiiiiiinniiininennn. 1465
Competency Hearings . ... it iiiiii i, 1467
Fifth Amendment Issues. . .. ... aiiii i, 1473
Commitment and Review Upon Finding of Incompetency .............. 1474
10701813 B ) 107N 4 ') 1475
Types of Proceedings . .. ...t 1475
Attachment of Jeopardy . . .. ..o e 1478
Retrial Following Mistrial. . .. ..... ... .. ... ... i v 1479
Retrial Following Dismissal . ........... ... . ... . iiiiiiiiiinn. 1484
Multiple Charges and Offenses. .. ........... ... i 1486
Multiple Prosecutions . .............c.oouiiiioiiiiiininiinnnnaann 1488
Multiple Charges and Punishments in Single Prosecutions . ............ 1493
Collateral Estoppel .. ... ... ... ... 1496
Dual Sovereignty . ... ... e e e e 1501
APpeal. . ... ... e 1505
Guilty Pleas . ...... ... i i i i 1509
SENIENCING. . .o oottt e i i s 1511
RIGHT TO COUNSEL . ..t ttttttit et iiiat e iiiaa e ieiiia e eanas 1519
Scope and Application . . ...... ... ... ... . i i 1519
Waiver of Counsel and Pro Se Representation. . ...................... 1526
Ineffective Assistance of Counsel . ................ ... ... .. ....... 1530
Conflict of Interest . .......... .. . it 1541
Government Intrusion Into Attorney-Client Relationship. . ............. 1545
RIGHT TO JURY TRIAL ...ttt ittt ittt ittt eeieieuans 1546
Waiver of RighttoTrial .. ......... ... it 1549
Jury Composition and Unanimity . .. ........cc.ooiiieinneinnnonn. 1550
Constitutional Challenges to Jury Selection Procedures ............... 1551
Statutory Challenges to Jury Selection Procedures. . .................. 1553
VOIFrDIre . .. oo et e e 1556
Challenges for Cause. . .. ........ ... i, 1560
Peremptory Challenges: Generally ................................ 1562
Peremptory Challenges: Equal Protection Issues . .................... 1564
INFLUENCES ON THE JURY . .« ot vttt vt itiiae ettt iiinne e iiinaneeennns 1567
Juror Disqualification and Substitution . . ........................ ... 1569
Contamination by Extraneous Influences. . .. ........................ 1570
Visible Extra Security Measures and PrisonGarb .................... 1577
Contact Between JuryandJudge . . ............ ... . ... ... . ... .. 1579
Pretrial and Trial Publicity .. ........ ... . i i, 1584
AUTHORITY OF THE TRIAL JUDGE . . .\ttt i iiiine et iiiineeeianennnn 1590
Mandatory Disqualification or Recusal . . . .......................... 1590
CONtempPE POWEr. . ... oottt ettt 1598
Civil CORIEMPE . . ... oottt e ettt eae i 1600
Criminal CORtempr. . . ... ...ttt e 1604
PROSECUTORIAL MISCONDUCT . . oottt ettt iiiiiee e iiiie e iinaneaens 1608
Improper COMMEntS. . .. ..o, 1608
Other Types of Misconduct .. ........ ..., 1619
Appellate Review .. ... ... i 1625
FIFTH AMENDMENT AT TRIAL ... ...\ttt iiieiiaennaaenaaannnnn 1627
COMPUISION . . ... . o i i e i i s 1628
Testimonial Communication . ..............oueuuiiinniiniennnains 1630
Self-Incrimination .......... ... ..ot 1633
Defendant’s Right to Refuse to Testify .. .............c.cooiiiiiin. 1634
Witness's Right to Refuse to Testify . . . ..., 1637



Conflicts with a Defendant’s Sixth Amendment Rights . ................ 1640

SIXTH AMENDMENT AT TRIAL . . .ottt ettt in i iae e eiieenenannns 1641
Public ACCESS .. ..o e 1641
Confrontation Clause. . .......... ... 0 it iiiiiieannnn. 1647
Hearsay and the Confrontation Right. . ............................. 1658
Joint Trials and the Confrontation Clause . . .. ....................... 1663
Compulsory PrOCeSS. . .. ... .ot et 1665

PROOF ISSUES . . . .ttt ittt ettt tteae e et ieet e eiinaeeennnnnns 1670
Proving Elements Beyond a Reasonable Doubt . ..................... 1670
Affirmative Defenses . ... ... ... ... . it e 1674
Presumptions . ... ... . e e i 1676

. SENTENCING

SENTENCING GUIDELINES . . . ..ttt ittt et ttttiiteeeaeeeaneeeeanannnnanns 1683
Offense Level .. ... ... .. ... . . . i, 1684
Criminal History . ....... .ottt e, 1692
Career Offenders . ...... ... .. . i, 1698
Sentencing Range . . .............o ittt 1700
Departures ... ... ... . . e e e e 1702
Presentence Investigation Reports ................cciiiiiiiiiinn. 1713
Imposition of Sentence. . ... ..... ... i i 1722
Improper Considerations in Determining Sentence . .................. 1725
Credit for Time Served. . ...... ... ... . 0 iiiiiiannnnn. 1732

20 (0] 3N () 1734
Imposition and Duration of Probation . . . ........................... 1735
Conditions of Probation. . .............ccoueuueeiiiieneninnnnnnnn. 1737
Revocation . ... ... .. . . . . . e 1741

SUPERVISED RELEASE. . . .\ttt ittittttinnae e eeataaeeatunnnannaenenn 1746

RESTITUTION . . .ottt t ettt ettt et et ee e aee s tin e taaaeeianannns 1750

CAPITAL PUNISHMENT ...\ttt ettt ine e eiiaetaneeineenaeeeanannnns 1756
Proportionality . . ... .. . . e e 1756
Statutory Capital Punishment Schemes . ............................ 1761
Narrowing Eligibility for Death Penalty ............................ 1762
Consideration of Relevant Mitigating Evidence ...................... 1768
Improper Influences in Capital Cases .....................cccvun... 1772
Death Qualification . ........ ... ... i, 17719
Staysand Holds . . ....... ... it iiiiiann. 1781
The Federal Death Penalty Actof 1994.. .. .........ccciuiiiiineno... 1783

PAROLE . . ..ttt it ettt et et e eiae e enraneeenennan 1783
Due Process Considerations in State Parole Decisions ................ 1783
Parole Revocation . ........... .. ... . iuuiiieeeeiiiinnnninnnn. 1786

. REVIEW PROCEEDINGS

NEW TRIAL . . oottt ittt et et ettt iananeaeannnnn 1791

APPEALS . . ittt e e et e e, 1797
JUriSdiCtion . . . . ... .. e e 1797
Notice of Appeal . . .. ... ... i e i, 1803
Federal Government Appeals . . ............c.cc. i iiiiiieinininnn. 1805
Concurrent Sentence Doctrine ............. .. ... iiiiiiiiinnn.. 1807
Preservation of Rights for Review . ......... . ... .. iiiiiiiianan.. 1808
Plain Error . .. ..o o e e e 1815
HarmlesS Error. . . ... oo ittt e iiiaaaeen 1823

APPELLATE REVIEW OF SENTENCES . . ..ttt ittnietanneineeeennaenaennnnn 1830
Correction and Reduction of Sentence Under Rule 35 . ................ 1837
Constitutional Challenges . ............ ... i iiiiiinanannn. 1838

HABEAS RELIEF FOR STATE PRISONERS . . . .. itttttttiiie e ennennneenannnnn 1842
Filing Deadlines. . . ..... ... ... . i it iiiiianninannn. 1844
Jurisdictionand Venue. . .. ... ... ... . . . . i, 1844
Cognizable Issues. . .......... .. et iiiiaanenans 1847
Exhaustion and Procedural Bar . . ..............cc.coiiiiiiiniinnnn. 1855



IL.

CUSIOAY . . . . o e e e e 1233

Interrogation. . ......... ... e e e 1237
Limitations and Exceptions to the MirandaRule ..................... 1239
Waiver of Miranda Rights . . . .. ...... ... .. ... .. . i, 1240
Assertion of Miranda Rights . . . ........ .. ... . ... ... i 1243
Involuntary Confessions ................cccoiiiiiiiiiiiiiiinnn, 1247
THE EXCLUSIONARY RULE . . o ¢ttt et tttnie ettt eenannnn 1253
Standing . ... e 1253
Exceptions Generally. ........... ... uuinietieeiniiianennnnn. 1255
GOoOd Faith . . ..... .. ..ottt iiiiianeaennns 1255
ABENUALION . . . ... ot e e e 1260
Independent Source . ......... ... ... .. . . . . . . i, 1263
Inevitable Discovery ........... ... i iuiieeiineiiaeenneenneennns 1263
Collateral Uses. . . ........ ..o ittt 1265
PRELIMINARY PROCEEDINGS
PROSECUTORIAL DISCRETION . . ..ot tvtni ittt e tiiine ettt 1267
Selective Prosecution. . . ........ ... ... i 1271
Vindictive Prosecution . .. ..............c.couuuiiiuineeinenenneennn. 1275
PRELIMINARY HEARINGS. . ¢ oottt vttt et tananen i eeeanniaenens 1280
Gerstein Hearings ... ... ine ettt inaeenns 1280
Initial Appearances . ...............c.ciiiiiniiiiii i 1282
Preliminary ExXaminations. . . ...........ueuuetineunenanuennnennens 1285
GRAND JURY . . oottt ittt ittt it iae e ten e ta e et eaannns 1288
Grand Jury Procedures . . .............couuiuuiieeuinennnnennnnnn. 1288
Review of Grand Jury Procedural Violations ........................ 1295
Appeal of Grand Jury Orders . ...........c.cciiieiniaiineiinnnnns. 1297
Grand Jury POWErS . ... ..ottt ittt tete e inanaenannnns 1299
Grand Jury Secrecy . . ... e e e e 1308
INDICTMENTS & oottt et ettt et e tenee e ettt ttanee oot teeaananseens 1314
Dismissal of Indictments . .. ........ ... ... . . i 1315
Evidentiary Challenges . .. ...... ... ... . . . i 1322
Sufficiency of Indictments . .............. ... 0. 1325
Duplicity and Multiplicity . .. .......... ... i 1330
Amendments and Variances. . .... ... 1338
JOINDER AND SEVERANCE . ... tiutt ittt tinestnneinennnanons 1346
Joinder and Severance of Offfenses. ..................cccciiiuiunaa.. 1348
Joinder and Severance of Defendants . ............................. 1351
Review of Misjoinder and Failureto Sever . ......................... 1360
27 P 1365
Pretrial Detention . ..............cccuuuuinieianeonneenneennneenns 1367
Rebuttable Presumption of Dangerousness . ......................... 1373
Detention Hearings . ...........ouuuuiuineenenunneenneennnennn. 1375
Amendment and Review of Detention and Release Orders. . ... ......... 1376
Release Pending Appeal . ......... ... . ... . . ittt 1377
Violation of Release Conditions . ...................c.cccieeuinnnn. 1379
DISCOVERY ..t ettt et ttiate et tunne s st etianeesennnseseeaannnseenans 1382
Government s Constitutional Disclosure Duties .. .................... 1382
Government'’s Statutory Disclosure Duties .......................... 1395
Rule 16: Discovery and Inspection. . . ...............cccoiivevenun., 1395
Rule 26.2: Production of Witness Statements. . . ...................... 1405
Rule 12.1: Notice of Alibi . ........ ... it 1410
Defendant’s Statutory Disclosure Duties . ........................... 1411
SPEEDY TRIAL. . . vt e ettt et ete et e e eae e ae e ee e eneennn 1414
Safeguards Against PreaccusationDelay . .......................... 1415
Constitutional Safeguards Against Postaccusation Delay . ............. 1417
Statutory Safeguards Against Postaccusation Delay . ................. 1421
GUILTY PLEAS. . o oottt et teeeeae e e e tne et ae e ae e eeansennn 1433
Plea Bargaining . . .. ...... ...t e 1433



THE GEORGETOWN LAW JOURNAL

Volume 87 May 1999 Number 5

TWENTY-EIGHTH ANNUAL REVIEW OF
CRIMINAL PROCEDURE

CONTENTS

FOREWORD: DISCRETION AND DISCRIMINATION RECONSIDERED:
A RESPONSE TO THE NEW CRIMINAL JUSTICE SCHOLARSHIP ... ......ovvvvevnnn.. 1059
BY DaviD COLE

INTRODUCTION . . . oot e et et ettt e et ettt et ettt ittt e nensaannns 1095
1. INVESTIGATION AND POLICE PRACTICES

OVERVIEW OF THE FOURTH AMENDMENT . . . oottt tttt it iateeneianaennennsn 1097
GOVernment ACHION. . .. ... oo e ettt 1097
Conduct Constituting a Search or Seizure . .. ........................ 1098
Probable Cause . ............oo i teeaeaeannnnanns 1103

THE WARRANT REQUIREMENT . . .\ttt e iteieieieeecmiaeaenanennnnenns 1109
Particularity of Warrants. . .. ... e 1113
Execution of Warrants . ............ouuuiiiiiiiiiiinieiiiianenes 1119
WARRANTLESS SEARCHES AND SEIZURES . . ... iiiienneennneennnnanennens 1124
Investigatory Detention of Persons. . . ................ . ccivieeiann. 1125
Investigatory Detention of Property . . .......... ... iiiiiaaiaan 1136
Warrantless ATrestS . .. ... et et e 1137
Search Incident to Valid Arrest . . . ... it 1140
Seizure of Items in Plain View . . . .......... .. i i 1146
Exigent CirCUMSIANCES. . .. ... .oooiii iy 1150
Consent Searches . . ... ..o e et e 1158
Vehicle Searches. . .. ... i ettt 1170
Container Searches .. ... ... ...ttt i, 1174
Inventory Searches. .......... ..o iiiiiii i 1176
Border Searches . . .. ... e e e 1180
Searches At Sea. . ... ... ... .t e e 1185
Administrative Searches ... ... ... ...t 1189
Special Needs . .......... .. i s 1194
Abandoned Property ......... ... s 1199
ELECTRONIC SURVEILLANCE. . . o ottt et et ee et et et et e aneaenenns 1201
Orders for Electronic Surveillance . . ............................... 1202
Statutory Postauthorization Duties. . .. ...................... ... .... 1210
SUPPTESSION. . . e e 1214
Grand Jury WItnesses . ........c...uuii i, 1217

Pen Registers and Trap and Trace Devices .. ........................ 1218
Stored Wire and Electronic Communications .................cc.o.u. 1218
Electronic Surveillance Exempted from Title Ill . . .. .................. 1219
IDENTIFICATIONS. & ¢ ottt ottt ettt et et e e et e it aatan e eneanenenns 1222
Rightto Counsel. . ....... ... . . i, 1222

DUE PTOCESS - . . o o oot e et ettt e et e 1225
Evidentiary Hearings. . .. ........oooioiiiiin .. 1230
CUSTODIAL INTERROGATIONS . . o ottt ettt et e een et n e eeneaeenennn 1231
Miranda Rights. .. .. ... o i e 1232



THE

GEORGETOWN
LAW JOURNAL

TWENTY-EIGHTH ANNUAL REVIEW OF
CRIMINAL PROCEDURE

Foreword: Discretion and Discrimination Reconsidered:
A Response to the New Criminal Justice Scholarship
by David Cole

VOLUME 87 NUMBER 5
MAY 1999

#



Delayed Petitions . . .. .....c.ouu it iiiiiiieennn 1868

Second or Successive Petitions . . . ..., 1869
Dismissal of Petitions ... .......... ... ciiiiiiiiiiiiainniareenns 1872
Evidentiary Hearings. . ... ... ... iiiiiiiiiiiiareraonnss 1873
Right to Legal ASSISIQnCe. . .. .........ooiiiiiiiiiiiiiiiininane. 1879
Remediesand Appeals . ... ....... ... it 1881
Capital CASES . . ..o oot e 1885
HABEAS RELIEF FOR FEDERAL PRISONERS. . ... ..ovttunrnnriienenanennnnns 1887
Jurisdiction, Venue, and Cognizable Issues .. . . . ...................... 1888
Filing Deadlines. . . ..........c. ittt 1891
Exhaustion and Procedural Bar . . . .................c.ccccivviiinn... 1892 .
Delayed and Second or Successive Motions . ........................ 1896
Disposition of Motions Under the Section 2255 Rules . . ............... 1897
Rightto Legal Assistance. ... ............cooviiiiiiiiieienniennnn. 1900
Remediesand Appeals . ............... ..o i 1901
VI. PRISONERS’ RIGHTS
SUBSTANTIVE RIGHTS RETAINED BY PRISONERS . ... v.vvnveinnnnnnnnnennnn. 1904
Right of Access 1o COUNtS. . ......coovinnivn i ieiaiiaenn, 1904
Freedoms of Speech, Association, and Religion ...................... 1908
Rights Related to Searches, Seizures, and Personal Privacy .. .......... 1912
Rights Related to Living Conditions, Medical Care, and Disciplinary
Treatment . .........c.ouueeuneenaaeiiiantneneiieeiinernnnens 1914
Rights to Procedural Due Process . ...................ccciiiiieenn 1924
Rightto Equal Treatment. ... ....... ... iiiiiiiiiiiniiieenens, 1933
Right to Assistance of Counsel . ..................... oo, 1936
Rights of Pretrial Detainees . ................c.cooiiiiviiniiinnnn. 1936
PROCEDURAL MEANS OF ENFORCEMENT UNDER 42 US.C. § 1983............ 1940
Scope of Section 1983 . . . ... . e 1940
Available Remedies under Section 1983. ... ......................... 1944
Barriers to bringing section 1983 actions imposed by the PLRA . . ... ... 1947
Who may be liable under section 1983. ...................... ... ..., 1949
Absolute and qualified immunity from suit under section 1983 .......... 1952
Other Affirmative Defenses . ... ..........ccooiiiiiiiiiiniinnnn. 1958
Filing a section 1983 action pro se and proceeding .................. 1960
Appointment of counsel . . ...... ... ... o i i 1963

Other procedural issues governing section 1983 actions in federal court . 1964
TEXT OF THE PRISON LITIGATION REFORM ACT OF 1995 .................... 1965




