C. Tomuschat

(a) Acceptance of the ICJ by the international community
(b) Jurisdiction

(¢) Indication of provisional measures

(d) Non-appearance of parties

{e) Compliance with decisions

(f) Advisory opinions

3. Disputes involving international organizations
4. Disputes involving individuals
5. Conclusion




ACADEMIE DE DROIT INTERNATIONAL

FONDEE EN 1923 AVEC LE CONCOURS DE LA
DOTATION CARNEGIE POUR LA PAIX INTERNATIONALE

RECUEIL DES COURS

COLLECTED COURSES OF THE HAGUE
ACADEMY OF INTERNATIONAL LAW

1999

Tome 281 de la collection

MARTINUS NIJHOFF PUBLISHERS
The Hague/Boston/London



14 C. Tomuschat

Chapter 1II. The State

I. The sovereign State as an indispensable element of the international
legal order

A. The State as a historical fact of life
B. Basic functions of the State

. Constitutive elements of the State

A. Population
B. Territory
(a) Occupation
(b) Conquest and annexation banned
{c) Cession
(d) Acquisitive prescription
(e) State succession and wuti possidetis
C. Government

3. Micro-States
. Federal States
. Recognition
A. Admission to the United Nations
B. Bilateral recognition — individual or collective
C. Non-recognized de facto régimes

6. The failing or failed State

Chapter 1V. Other subjects of international law

I. International organizations

A. Legal personality
B. Treaty-making power
C. Immunity

. Other non-State entities
. International entities generally not recognized as subjects of inter-
national law

A. Expert bodies in the field of human rights

B. International judicial institutions

C. Hybrid entities located between national and international
law

A. Individuals as active subjects of international law
B. Individuals as passive subjects of international law

5. Non-governmental organizations
6. Conclusicn

Part [1. The founding principles of the international legal order

Chapter V. Sovereign equality

|. General cbservations
2. Sovereignty

A Concept
B. Sovereignty subject to international law
C. Presumption favouring sovereignty ?




General Course on Public International Law

D. Subordination to international organizations . . ... . . . . . 172
E. Territorial integrity . . . . . . .. ... ... ... .. ... .. 175
F. Junisdictional immunity . . . . .. ... 176
G. Freedom to choose and develop the political system ., . . .. 183
{a) General . . .. . . .00 183
(h) Permanent sovereignty over natura! resources . . . . . . . 184
3. Equality ..o 189
A. Legal, not factual equality . . . .. ... ... . ... . .. . 189
B. Substantive equality? . . ... ... .. ... ... ... . 191
C. Equality no rule of jus cogens . . . . . . . ... . ... .. .. 193
D. Equality as constraint on sovereignty . . . . .. ... . .. . 195
E. Jurisdiction . . . . ... .00 195
E. In particular: extraterritorial jurisdiction . . .. ... ... . . 196
4 Conclusion . . . . ... 202
Chapter VI. Non-use of force and non-intervention . . . . . . . . . . . 203
I. Non-uscofforce . . . ... ... .. ... ... ... . .. . .. . 203
A. General concept — historical antecedents . . . . . . .. . .. 203
B. The meaning of force . . . . ... ... .. . . ... ... . . 207
C. Territorial integrity or political independence . . . . .. .. . . 209
D. Domestic effect of the ban on use of force? ... ... ... . 210
E. Armed struggle for national liberation . . . . ... ... . . . 211
F. Lawfuluse of force . ... . ... .. ... . ... . ... .. 213
{a) Self-defence . . . .. ... ... ... ..., 213
(b) Authorization by the Security Council . . . . ... . . . 217
(¢) Humanitarian intervention . . . . . ., . . . .. . .. _ . 218
(d) Armed intervention by invitation . . . . . .. ... . .. 227
(e) NATO’s new strategy . . . . . ... ... . ... .. . . . 228
G. The consequences of a breach of the principle of non-use of
force . . ..o o 229
(@) Nullity of treaties . . . . .. .. .. .. .. .. .. .. .. 229
(h) Annexation unlawful . . . ... .. .. ... .. . 230
2. Non-intervention . . . . . . ... ... ... ... ... ... .. 231
A Legalbasis . . .. ... 0 232
(¢) Non-intervention as a bar to UN activities . . . . . . . . . 232
(b) Non-intervention as a rule of inter-State law . . . . . . . . 233
(i) Coercion as key criterion . . . . . . . ... .. .. . 234
| (i) Exceptionally broader concept . . . . ... ... ... 236
E (c) The impact of human rights . . . . . . . ... .. .. .. 237
] Chapter VII. Self-determination and international solidarity . . . . . . 239

1. Self-determination

(¢t) General considerations

(b) Peoples . . . . ... ... ... ... 244
(i) Colonial peoples . . . . .. ... ... . . . .. .. . 245
(i1) Peoples under alien domination . . . . ... ... . . 247

(ili) Peoples of nation-States . . . . . . .. ... ... .




16 C. Tomuschat

(c) Ethnic groups within existing States ?
(d) Indigenous peoples
(e} Minorities

. The scope ratione materiae of self-determination

(a) Independent statehood . . . . . . . .. .. .. .. . . 255
(b) A “federal” right of self-determination? . . . .. . .. . . 256
(c) Territorial consequences of self-determination . . . . . . . 257
(d) Internal right of self-determination? . . ... ... . . . . 258 E
2. International co-operation and solidarity . . . .. .. ... .. .. 261
A. Legalbasis . . .. ... ... ... .. .. .. ... 261
B. Co-operation — a living reality . . . . . ... ... ... . .. 262
C. Tension between sovereignty and duty of co-operation . . . . 263
D. Development as an expression of the duty to co-operate . . . 265
3. Conclusion . . . ... 266
Chapter VIIL. International responsibility and liability . . .. ... .. 268
I. Responsibility for internationally wrongful acts . . . . ... . . . 268

A. General observations

pt of the ILC — primary and secondary

{a) The basic conce

rales . ..o 271

(b) Responsibility for State actsonly . . . . . . ... .. .. 273

(c) Responsibility for all branches of government . . . . . . . 277

(d) Breach of an international obligation . . . .. ... . . . . 278

(e) The relevance of fault . . . . . . .. .. . . . . . . . | 281

(f) Damage as an element of internationally wrongful acts?7. . 284

(¢) Injury caused to aliens . . . .. .. .. . . .. ... . 285

(h) Circumstances precluding wrongfulness . . . . . ... . . 286

(i) Article 19 of the draft articles : international crimes . . . . 289

(/) Reparation . . .. ... ... .. .. ... .. . . 292

(k) Reparation in instances of human rights violations . . . . 295

() The different forms of reparation . . .. . ... ... ... 297

(m) Damage to be repaired . . . ... ... .. .. . . | 298

2. Strict liability for acts not prohibited by international law . . . . 30]
Part IIl. The main functions of governance . . . . . ... . ... .. . . 305
Chapter IX. The legislative function . . . . . . .. ... ... .. 305
I. General observations . . ... ... .. ... . . . .. . . 305
2. Thesystemofsources . . . . ... .. ... .. .. .. . "~ 307

A. Treaties

(c) Binding character

...................... 311
(d) Fostering treaty adherence . . . . .. .. ... .. . . . . 312
(e) Rigidity and flexibility of treaties . . . . .. .. .. .. . 313
(1) Denunciation clauses . . . . . ... .. ... . .. . 314

(i) Limitation intime . ... ... . . . .. . _ | 316

(iii) Review procedures . . . . . ... ... .. . . 316
(iv) Rigid treaties . . . . . ... ... . .. . .. . 317

(v) Reservations




General Course on Public International Law 17
BoCustom 324
(a) No requirement of unanimity . . ... 325
(b} The former Soviet doctrine of custom . . .. 327
fc) Persistent objection ... T T 327
fd) General suitability of custom . . . [T 330
(e) Different classes of custom .. .. 007 332
(f) Opinio juris gaining preponderance . . . . . . 333
C. General principles of law .. .. 335
D. Judicial decisions and teachings . . . .. 1o 341
E. Secondary law of international Organizations . . . . ., . | 341
G philateral aces. . T IETE 344
Eauity LT 346
H. Treaty and custom — custom and treaty . . .. . 347
pooMtlaw . L T 349
1. Core values of the international community as applicable law 355
Chapter X. The executive function . ... 358
I. The traditional pattern ... .. 359
A. The expectation of autonomous compliance . . . . . 359
B. The choices for the domestic implementation of treaties 360
C. Compliance with customary rules . . . ..., 366
D. Dédoublement fonctionnel . . . 0T 367
E. Enforcement: measures of retorsion and countermeasures . . , 368
() Measures of retorsion .. ... 368
(b) Countermeasures ... [ [0 369
(i) General observations . . . . .~ ' 369
(i) The ILC draft articles on State responsibility . . . | | 371
(1ii) Countermeasures by “third” States . ., | 377
(iv) Limits of countermeasures . . . .., 378
(¢) Suspension or termination of treaties . . . . . . 379
2. Newly emerging patterns .. ... 379
A. Compliance control by individual States . . . . . 380
{a) On-site inspections . ... .. 380
(b) Commitment not to disturb verification . . | |- 381
{c) Duty to provide information .. . [ 382
B. Compliance control through centralized agencies . . . ., . | 383
C. Enforcement through centralized agencies . . ... . 387
{a) The UN Security Councit .. ... 387
{h) The European Communities . . . /71T 388
A Conelusion 389
Chapter X1. Settlement of disputes . ... 390
- General observations. .. .. T 390
A. The great variety of dispute settlement mechanisms . ., | . 390
o Basic rules . T T OIS 391
C. International and domestic disputes . . . 00 393
2. The different methods of dispute settlement in inter-State relations 394
§oRegotiation .. T 394
oEnquiny L LT 397
C. Good offices and mediation . ... 00Tt 398
poneilation . . LT 399

E. Recourse to international organizations




TABLE OF CONTENTS

Introduction
Part I. Constitutive elements of the present-day international legal order .

Chapter I. The existence and foundations of the international legal order

1. International law : a body of rules or a decision-making process 7.
2 The oneness of the international legal order

A. Jus publicum Europaeum

B. The socialist doctrine of international law

C. International law after decolonization

D. Globalization and its impact on the international legal order

_ Main characteristics of the international legal order
A. Lack of an international sovereign power

B. International law as a creation of its subjects
C. The binding force of international law

. The all-embracing character of the international legal order

A. Compulsory membership — no outsiders

B. The challenge: big powers wishing to go it alone

C. Law and policy : again the New Haven school

D. Clash of civilizations? . . . . . . . . . . . . ... ... .. ..

Chapter II. The growing complexity of the international legal order . .
1. The origins — a law of coexistence

A. International law as law governing intercourse between States
B. Distinction ratione materiae between domestic and internatio-
nal law

. The second stage — a law of co-operation
3. The third stage: international law as a comprehensive blueprint
for social life
A. Human rights
B. Democracy
C. Goced governance
D. Impact on State sovereignty and self-determination

A. Historical antecedents
B. Stock-taking
C. Legal analysis
(a) Institutionalization of the protection of community interests
(i) The United Nations
(ii) Other mechanisms

(b) Jus cogens, erga omnes obligations and international crimes

(1) Jus cogens
(ii) Erga omnes obligations
(ii1) International crimes
(iv) An international public order

5. Conclusion




