Civil and political rights—genocide—whether offence known to
Australian law—whether ratification of UN Convention by
Parliament sufficient to give rise to statutory or common law offences
of genocide—Members of Parliament—protection from prosecttion
for participation in parliamentary and policy forming process—
(CTH) Genocide Convention Act 1949—UN Convention on the
Prevention of the Crime of Genocide 1948—(CTH) Parliamentary
Privileges Act 1987 s. 16—(UK) Bill of Rights 1688 s. 1, Art 9

Criminal law—offences—genocide—whether offence known to
Australian law—whether ratification of UN Convention by
Parliament sufficient to give rise to statutory or common law offences
of genocide—(CTH) Genocide Convention Act 1949—(INT)
Convention on the Prevention of the Crime of Genocide 1949

Criminal law—warrant for arrest—Members of Parliament—refusal by
Registrar of Magistrates Court to issue warrants on charges of geno-
cide—application for writ of mandamus—whether Registrar’s
discretion miscarried—treatment by criminal of Members of
Parliament as individuals and not representatives of people past and
present (Australia—ACT)

Re Thompson; Ex parte Nulyarimma and Others (1999) 136 ACTR
9 (SC—ACT) 775

Rights and liabilities of public servants—dismissal of public servant— «
failure to provide notes of proceedings—failure to record a finding of
guilt—whether dismissal lawful (Malaysia)

Abdul Jalil bin Rashid v Mamat bin Talib, Timbalan Ketua Polis
Johor & Anor [1999] 3 MLJ 598 (HC) 777

Remedies—certiorari—application to quash decision of planning
authority—hearsay evidence submitted—allegations on affidavit by
applicant remain unrebutted—whether court entitled to conclude that
allegations were accepted—whether application should be allowed
(Malaysia)

Yian Sdn Bhd v Datuk Bandar Kuala Lumpur & Anor [1999] 3
MLJ 605 (HC) 778

Administrative law—ijudicial review—certiorari—Minister’s decision to
compensate employee for alleged wrongful dismissal—employer
aggrieved—whether Minister’s decision made through proper
procedure—whether rules of natural justice adhered to—whether
officer conducting inquiry had sufficient rank in accordance with
s. 14 of Employment Act

Labour law—unjust dismissal—complaint to Minister for Manpower—
inquiry and decision made under s. 14 of Employment Act (Cap 91,
1996 Ed)—whether procedure against rules of natural justice—
whether inquiry made by unauthorised person (Singapore)

Stansfield Business International Pte Ltd v Minister for Manpower

(fka Minister for Labour) [1999] 3 SLR 742 (HC) 779
Arbitration
Arbitration—award—appeal—principles governing granting of leave to
appeal

Contract—performance bond—shipbuilding contract—whether bonds
were performance bonds payable on demand or repayment or refund



Duty of care—solicitor acting for joint purchasers—authority to deal
with one purchaser only (United Kingdom)
Farrer v Copley Singleton (1997) 76 P & CR 169 (CA); Review
para 98/2894 ..
Restitution—unjust enrichment—solicitor acting for mortgagee and
mortgagor—advance made under mistake of fact—solicitor’s liability
to account for sums advanced (United Kingdom)
Portman Building Society v Hamly Taylor Neck [1998] 31 EG 102;
Review para 98/2717
Judgment—reserved judgment—unacceptable delay in giving judgment
(United Kingdom)
Gardiner Fire Ltd v Jones, Court of Appeal, Review para 98/3369;
The Times, 22 October 1998; The Independent 23 October 1998
Director of Public Prosecutions—judicial review—court’s jurisdiction—
consent to prosecutions under anti-terrorist provisions—consent
maintained after trial judge ruling that provisions incompatible with
presumption of innocence guaranteed by legislation not yet in
force—whether jurisdiction to entertain applications—whether
“Jegitimate expectation” that Director would not consent to
prosecution—whether compatibility of prospective legislation with
current provisions appropriate consideration (United Kingdom)
Regina v Director of Public Prosecutions, Ex parte Kebilene and _
Others; Regina v Same, Ex parte Rechachi [1999] 3 WLR 175
Solicitor—payment of costs by solicitor personally—disclosure of
privileged documents in application for solicitor to pay costs person-
ally—defendants making admission shortly before trial contradicting
initial defence—plaintiff contending that defendants’ solicitors know-
ingly conducted defence on false basis and applying for wasted costs
order—solicitors seeking disclosure of privileged documents contain-
ing statements made to them by defendants—whether rule of court
on disclosure of privileged documents in wasted costs applications
ultra vires (United Kingdom)
General Mediterranean Holdings SA v Patel and another [1999] 3
All ER 673
Criminal evidence—prosecution evidence—disclosure of information to
defence—case triable only on indictment—disclosure prior to com-
mittal proceedings—guidelines (United Kingdom)
R v Director of Public Prosecutions, ex parte Lee [1999] 2 All ER
737
Maintenance of suit—champerty—solicitor’s fees—contingent fee
arrangement—retainer making no provision for payment by client of
solicitors’ costs if proceedings unsuccessful—whether arrangement
for contingency fee—whether unenforceable (United Kingdom)
Hughes v Kingston Upon Hull City Council {1999] 2 WLR 1229
Crime—practice—time limit—defendants committed in custody for
trial—extension of time-limits because of lack of judicial resources—
whether “good and sufficient cause” (United Kingdom)
Regina v Manchester Crown Court, Ex parte McDonald; Regina v
Leeds Crown Court, Ex parte Hunt; Regina v Winchester Crown
Court, Ex parte Forbes; Regina v Leeds Crown Court, Ex parte
Wilson and Another [1999] 1 WLR 841
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Duty of care—conduct of ancillary relief proceedings—door-of-court
settlement—pre-hearing conduct—immunity from suit (United
Kingdom)

Frazer Harris v Scholfield Roberts & Hill (a firm) {1998].2 FLR
679; Review para 98/3471 '

Criminal proceedings—Magistrates’ Court—legal representation—pend-
ing applicant’s extradition (United Kingdom)

R v Bow Street Magistrates’ Court, ex p Shayler, Queen’s Bench
Division, The Times, 12 October 1998; Review para 98/3381

Professional conduct—acceptance of instructions—replacement of
another barrister—duty to follow predecessor’s skeleton argument
(United Kingdom)

Huntington v Secretary of State for the Environment, Queen’s
Bench Division, The Times, 2 October 1998; Review para 98/3189

Information—dismissal for want of prosecution—second information—
abuse of process (United Kingdom)

Holmes v Campbell (1998) 162 JP 655; Review para 98/3692

Legal aid—order for costs—award of costs against assisted person—
enforcement of order—assessment of legally assisted person’s
resources—whether interest of spouse of legally assisted person in
matrimonial home to be aggregated—whether costs order should be
enforced (United Kingdom) b

Waterford Wedgwood plc and another v David Nagli Ltd and

another (Haughton and another, third parties) {1999] 3 All ER 185 ,

Duty of care—duty to other side in litigation—extent of barrister’s

immunity from action in negligence (United Kingdom)
Connolly-Martin v D, Chancery Division, The Times, 17 August
1998; Review para 98/2672

Defence—privilege—qualified privilege—public meeting—report of
press conference (United Kingdom—Northern Ireland)

Turkington (practising as McCartan Turkington Green) v Times
Newspapers Ltd, Northern Ireland Court of Appeal, The Times,
12 November 1998; Review para 98/3384

Trial—temporary sheriff—no security of tenure—appointment subject
to annual renewal-—whether “‘independent” within meaning of Art 6
of European Convention on Human Rights (United Kingdom—
Scotland)

Starrs v Procurator Fiscal, Linlithgow, High Court of Justiciary,
11 November 1999; The Times, 17 November 1999

Presidential election—election petition—jurisdiction—Constitution vest-
ing jurisdiction in *“Full Bench of the Supreme Court”—meaning of
“Full Bench”

Counsel—right to appear—requirement of professional independence—
conflict of interest—Cabinet Minister holding practising certificate—
whether entitled to appear as counsel on behalf of individual litigant
(Zambia)

Lewanika and Others v Chiluba [1999] 1 LRC 138
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Ombudsmen

Judicial Decisions

Parliament—privilege—proceedings in Parliament—parliamentary
inquiry making adverse findings as to former Member’s conduct—
defamation action subsequently brought by former Member over
accusations on television programme concerning conduct—whether
action “questioning” proceedings in Parliament—whether collateral
attack on parliamentary proceedings—whether to be struck out as
abuse of process (United Kingdom)

Hamilton v Al Fayed [1999] 1 WLR 1569 (CA)

Local Government Ombudsman—complaint of maladministration for
failure to provide appropriate education—Ombudsman could not
investigate where complaint already subject of judicial review
proceedings (United Kingdom)

R v Commissioner for Local Administration ex p H (A Minor),
Queen’s Bench Division, The Times, 8 January 1999;
[199912 CL 4

Local government—maladministration—complaint to Local
Commissioner—Commissioner’s report—Commissioner finding
council guilty of maladministration in respect of planning
application—Commissioner applying tests set out in National Code,
of Local Government Conduct—whether commissioner applying
correct tests (United Kingdom)

R v Local Commissioner for Administration in North and North
East England, ex parte Liverpool City Council [1999] 3 All ER 85

Occupationl pension schemes—maladministration—employer’s duty of
good faith (United Kingdom)

University of Nottingham v Eyett, Chancery Division, The Times,
3 December 1998; Review para 99/215

Occupational pension schemes—maladministration—decision of
Pensions Ombudsman—Tliability for costs of successful appeal against
determination (United Kingdom)

University of Nottingham v Eyett (No. 2), Chancery Division, The
Times, 3 December 1998; Review para 99/214

International Developments

Conventions and Agreements

Agreement between the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of Hong Kong
Special Administrative Region of the People’s Republic of China
Concerning Air Services: Hong Kong, 25 July 1997

Montreal Protocol No. 4 to amend the Convention for the Unification
of Certain Rules Relating to International Carriage by Air signed at
Warsaw on 12 October 1929 as amended by the Protocol done at The
Hague on 28 September 1955: Montreal, 25 September 1975

Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed
Conflicts (Protocol I): Geneva, 8 June 1977

XXxii

1053

1053

1054

1055

1056

1056

1058

1058

1058

1058



Protocol Additional to the Geneva Conventions of 12 August 1949, and
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Laskey Jaggard and Brown v United Kingdom (Judgment of the
ECHR, 19 February 1997) (1998/9) 12 INTERIGHTS Bulletin 37 1100
Transsexual need not be registered as father of partner’s child—ECHR
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of pollution—whether Directive invalid—EC Treaty Art 103r(2)—
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Regina v Secretary of State for the Environment and Another, Ex
parte Standley and Others (National Farmers’ Union, Intervener)
[1999] 3 WLR 744 (Case C-293/97) (ECJ) 1104
Deportation—risk of receiving death sentence not established—ICCPR
Art 6 and SOP (UNHRC)
T v Australia (Communication No. 706/1996, 4 November 1997)
(1998/9) 12 INTERIGHTS Bulletin 33 1105
Legal Aid required throughout death penalty proceedings—ICCPR Art
14(3)(d) (UNHRC)
Lavende v Trinidad and Tobago (Communication No. 554/1993,
29 October 1997) (1998/9) 12 INTERIGHTS Bulletin 22 1106
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European Community—free competition—services—contract for supply

of public service radio system-—tender specification excluding plain-
tiff—plaintiff claiming failure by contracting authority to avoid
discrimination between service providers—whether action broaght
within three-month time limit set by domestic law—whether time
limit lawful—whether cause of action comparable with domestic
cause of action—Public Services Contracts Regulations 1993

Limitation of action—public service contract—discrimination by con-

tracting authority—accrual of cause of action—failure by contracting
authority to avoid discrimination between suppliers of services—
action by excluded supplier—whether action brought within three-
month time limit—whether time limit lawful—whether cause of
action derived from European Community law comparable with
domestic cause of action—Public Services Contracts Regulations
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Matra Communications SAS v Home Office [1999] 1 WLR 1646
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Shipping—charterparty—time charter—charterers ordering master to

take shortest route to destination port—master taking longer route for
safety of vessel—whether routing instructions orders as to navigation
or employment—whether route to be determined by owners or char-
terers—whether charterers entitled to deduct hire for additional days«
at sea and cost of extra bunkers—New York Produce Exchange form,
cl. 8

Ships’ names—Hill Harmony

Whistler International Itd v Kawasaki Kisen Kaisha Ltd; Kawasaki
Kisen Kaisha Ltd v Tokai Shipping Co Ltd of Tokyo [1999] 3 WLR
724 (CA)

Arbitration—award—enforcement—consultancy contract relating to sale

of military equipment—contract containing arbitration clause—plain-
tiffs’ claim under contract referred to arbitration in Switzerland—
defendants claiming contract illegal and enforcement contrary to
public policy—arbitrators’ award in plaintiffs’ favour upheld by
Swiss supervisory court—proceedings in England to enforce award—
defendants resisting enforcement on grounds of public policy and
contending award obtained by perjured evidence—whether evidence
of perjury to be admitted in enforcement proceedings—whether
award to be enforced (United Kingdom)
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Others [1999] 3 WLR 811 (CA)
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corporate employer for unfair dismissal—employment tribunal
accepting jurisdiction—proceedings subsequently commenced in
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implied obligation arising—whether documents produced in a taxa-
tion could be used in different proceedings in English court or in
foreign proceedings
Discovery—privilege—confidential documents—documents obtained for
purposes of legal proceedings—documents produced for purposes of
a taxation—documents produced including scientist’s report supplied
to expert witness but not being referred to in evidence—whether
waiver of privilege attaching to scientist’s report limited to
production for purposes of taxation (United Kingdom)
Bourns Inc v Raychem Corp and another [1999] 3 All ER 154
Costs—taxation—review of taxation—jurisdiction—litigant in person—
disqualification proceedings in respect of company directors—Official
Receiver acting without solicitor for part of proceedings—taxing
master disallowing costs for work done by Official Receiver—
whether Official Receiver a “litigant in person”—whether allowance
for costs could be made to Official Receiver (United Kingdom)
Re Minotaur Data Systems Ltd, Official Receiver v Brunt and
others [1999] 3 All ER 122
Legal aid—certificate—revocation—applicant obtaining legal aid to sue
former employer—ILegal Aid Board revoking certificate on grounds
of untrue statement as to resources or failure to disclose material fact
concerning them—whether revocation a punitive measure—whether
decision unreasonable and disproportionate (United Kingdom)

R v Legal Aid Board, ex parte Parsons {1999] 3 All ER 347 (CA) ~

Duty of care—consent judgment—immunity from suit—limits of
immunity
Arthur JS Hall & Co (a firm) v Simons; Barratt v Woolf Seddon (a
firm); Cockbone v Atkinson Dacre & Slack (a firm); Harris v
Scholfield Roberts & Hill (a firm), court of Appeal, The Times, The
Independent, 18 December 1998; Review, para 99/261
Trial —summing up—adequacy—brevity (United Kingdom)
R v Farr, Court of Appeal, The Times, The Independent,
10 December 1998; Review para 99/82
Disclosure of documents—Bench memoranda of the Court of Appeal
(United Kingdom)
Parker v Law Society, Court of Appeal, The Times, 8 December
1998; The Independent, 11 December 1998; Review para 99/111
Trial—conduct of proceedings—omissions by judge—failure to make
factual findings, identify issues, or test oral evidence (United
Kingdom)
Heffer v Tiffin Green (a firm), Court of Appeal, The Times,
28 December 1998; Review para 99/234
Trial—summing up—direction to jury—adequacy—burden of proof
(United Kingdom)
R v Wickramaratne [1998} Crim LR 565; Review para 98/2740
Trial-—fairness—hostility of trial judge to defendant (United Kingdom)
R v Roncoli [1998] Crim LR 584; Review para 98/2739
Costs—wasted costs order—procedure (United Kingdom)
Turner Page Music v Torres Design Associates Ltd, Court of
Appeal, The Times, 3 August 1998; Review para 98/2865

1028

1029

1030

1031

1032

1032

1033

1033

1034

1034

XXiX



Professions and Trades -

Accountants (Amendment) Act 1998 (Singapore) 759
Public Utilities

Electricity Regulatory Commissions Act 1998 (India) o 761
Transport
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Judicial Decisions 773
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“rebate” —*‘price”’—*‘in respect of ’—*‘reimbursement” (Australia)
Nordland Papier A G v Anti-Dumping Authority (1999) 161 ALR *
120 (FC of A) 773
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Attorney-General v Foster (1999) 161 ALR 232 (FC of A) 774
Prerogative writs—mandamus—Registrar of Magistrates Court—refusal
by Registrar to issue warrants for arrest of Members of Parliament

on charges of genocide-—whether offence of genocide known to
Australian law—whether Registrar’s discretion miscarried—whether
arguable case for order nisi—(ACT) Magistrates Court Act 1930

ss. 12, 16

Constitutional law—Parliament—judicial scrutiny of exercise of
legislative power—introduction of Native Title Amendment Bill—
failure to give effect to UN Convention ratified by Parliament—
importance of Members of Parliament acting in parliamentary process
without fear of punishment—whether antecedent formulation of
government policy open to judicial scrutiny—treatment by criminal
law of Members of Parliament as individuals and not representatives
of people—(CTH) Parliamentary Privileges Act 1987 s. 16—(UK)
Bill of Rights 1688 s. 1, Art 9
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Civil and political rights—genocide—whether offence known to
Australian law—whether ratification of UN Convention by
Parliament sufficient to give rise to statutory or common law offences
of genocide—Members of Parliament—protection from prosecution
for participation in parliamentary and policy forming process—
(CTH) Genocide Convention Act 1949—UN Convention on the
Prevention of the Crime of Genocide 1948—(CTH) Parliamentary
Privileges Act 1987 s. 16—(UK) Bill of Rights 1688 s. 1, Art 9

Criminal law—offences—genocide—whether offence known to
Australian law—whether ratification of UN Convention by
Parliament sufficient to give rise to statutory or common law offences
of genocide—(CTH) Genocide Convention Act 1949—(INT)
Convention on the Prevention of the Crime of Genocide 1949

Criminal law—warrant for arrest—Members of Parliament—refusal by
Registrar of Magistrates Court to issue warrants on charges of geno-
cide—application for writ of mandamus—whether Registrar’s
discretion miscarried—treatment by criminal of Members of
Parliament as individuals and not representatives of people past and
present (Australia—ACT)

Re Thompson; Ex parte Nulyarimma and Others (1999) 136 ACTR
9 (SC—ACT) 775

Rights and liabilities of public servants—dismissal of public servant— +
failure to provide notes of proceedings—failure to record a finding of
guilt—whether dismissal lawful (Malaysia)

Abdul Jalil bin Rashid v Mamat bin Talib, Timbalan Ketua Polis
Johor & Anor [1999] 3 MLJ 598 (HC) 777 »

Remedies—certiorari—application to quash decision of planning
authority—hearsay evidence submitted—allegations on affidavit by
applicant remain unrebutted—whether court entitled to conclude that
allegations were accepted—whether application should be allowed
(Malaysia)

Yian Sdn Bhd v Datuk Bandar Kuala Lumpur & Anor [1999] 3
MLJ 605 (HC) 778

Administrative law—judicial review—certiorari—Minister’s decision to
compensate employee for alleged wrongful dismissal-—employer
aggrieved—whether Minister’s decision made through proper
procedure—whether rules of natural justice adhered to—whether
officer conducting inquiry had sufficient rank in accordance with
s. 14 of Employment Act

Labour law—unjust dismissal—complaint to Minister for Manpower—
inquiry and decision made under s. 14 of Employment Act (Cap 91,
1996 Ed)—whether procedure against rules of natural justice—
whether inquiry made by unauthorised person (Singapore)

Stansfield Business International Pte Ltd v Minister for Manpower

(fka Minister for Labour) [1999] 3 SLR 742 (HC) 779
Arbitration
Arbitration—award—appeal—principles governing granting of leave to
appeal

Contract—performance bond—shipbuilding contract—whether bonds
were performance bonds payable on demand or repayment or refund



guarantees—shipowner rescinded contract and took possession of
uncompleted vessel—whether insurers liable to pay on demands
made under bonds—misrepresentation—whether any operative
misrepresentation at time of issuance of bonds—illegality—shipbuild-
ing contract—backdating of agreement—whether illegal—uberrimae
fidei—applicability to performance bonds (Singapore)
American Home Assurance Co v Hong Lam Marine Pte Ltd [1999]
3 SLR 682 (CA)
Whether Bankruptcy Act provides exclusive code to exclusion of equi-
table claims—whether equitable claims vest in official receiver or
trustee b
Equity—equitable doctrine of surrender—whether excluded by
Bankruptcy Act (Australia)
Pridmore and Others v Magenta Nominees Pty Ltd and Others
(1999) 161 ALR 458 (FC of A)
Bankrupt person discharged but administration of estate incomplete—
permission of creditors and leave of court to assign asset not obtained
by Official Trustee prior to assignment—whether bankruptcy current
on or after commencement of amendment—whether retrospective
permission or leave to assign asset may be granted—whether
resolution of meeting of creditors permitting assignment valid
Words and phrases—‘‘bankruptcies current on or after the
commencement” (Australia)
Baral and Another v Official Trustee in Bankruptcy and Another
(1999) 161 ALR 273 (FC of A)
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Companies and Corporate Bodies
Shares—dealing by company in its own shares—financial assistance for
purchase of company’s own shares—breach of s. 67 of Companies
Act 1965—effect of—company obtained loan from financial
institution on security of charge over its land to enable purchaser to
purchase company’s shares—company’s liability on loan and security
unaffected by breach of s. 67(1)—saving provision of s. 67(6)—
exception to s. 24 of Contracts Act 1950
Civil procedure—originating summons—illegal security given in
contravention of s. 67 of Companies Act 1965—plea of illegality of
loan transaction—conflict of evidence resolved based upon affidavits,
contemporary documents and submissions of counsel—whether court
should have converted action into writ action for full investigation at
open trial—discretion of court (Malaysia)

Lori (M) Bhd (Interim Receiver) v Arab-Malaysian Finance Bhd

[1999] 3 MLJ 81 (FC)
Charge—creation—lender’s option to take equitable charge over assets
of borrower in event of default—date of creation of charge—whether
created at date of grant of facilities or at date of exercise of option to
take equitable charge—registration—registration of charge not done
within 30 days of creation—misstatement of date of creation of
charge—legal effect of certificate of registration of charge—
conclusive evidence that requirements as to registration had been
complied with—unsecured creditors who advanced moneys to
company during period when charge ought to have been registered—

781

785

785

787

xi



relevance—whether extension of time for registration of charge
would have been granted—whether included option to take or create
charge upon event of default
Words and phrases—*charge”—Companies Act (Cap 50) s. 4
(Singapore)
United Overseas Bank Ltd v The Asiatic Enterprises (Pte) Ltd
[1999] 4 SLR 226 (HC)

Constitutional Law and Human Rights

Constitutional law—Commonwealth—acquisition of property—whether
declaration of a defence practice area over land effected an
acquisition of minerals in land reserved to State—Commonwealth
places—whether exploration licences under Mining Act (WA) could
be granted over freehold and leasehold land held by
Commonwealth—suit to which Commonwealth is a party—Crown—
presumption that legislation does not bind Crown—inconsistency—
Commonwealth and State laws—whether Mining Act (WA)
inconsistent with Defence Regulations (Cth) or Lands Acquisition
Acts (Cth)

Defence—defence forces—defence practice area—Defence Regulations
regs 51, 53, 54

Energy and resources—mining—Iland open for mining—whether
exploration licences under State law could be granted over
Commonwealth land—(WA) Mining Act 1978 Pt 11l

Real property—Crown grants—reservation of minerals—construction of
grant—title land acquired by Commonwealth from a State
(Australia)

Commonwealth of Australia v State of Western Australia (1999)
160 ALR 638 (HC of A)

Inconsistency—whether State law inconsistent with federal law—
Commonwealth Constitution s. 109—Commonwealth body not sub-
ject to requirement, obligation, liability, penalty or disability under
State law to which Commonwealth itself not subject

Workers” compensation—injury—whether Australian
Telecommunications Commission an employer-—Commonwealth
employee compensation—relationship between Commonwealth
workers’ compensation system and State workers’ compensation
system (Australia)

Telstra Corporation Ltd v Worthing and Another (Matter No. S 68
of 1998); Attorney-General (CTH) v Telstra Corporation Ltd and
Another (Matter No. S 69 of 1998) (1999) 161 ALR 489 (HC of
A)

Constitutional law—territories—whether Family Court of Australia in
Territory exercising federal jurisdiction—federal courts—whether
laws of Commonwealth otherwise provided

Courts and judicial system—jurisdiction—whether Family Court of
Australia in Territory exercising federal jurisdiction—federal courts—
whether laws of Commonwealith otherwise provided

Constitutional law—inconsistency—whether Territory law inconsistent
with federal law -
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Evidence—documents—whether Evidence Act deals with production of
documents in response to subpoena
Practice and procedure—subpoena—{failure to comply with subpoena—
whether reasonable excuse
Family law—child welfare—children—paramountcy pnnaple
(Australia)
Northern Territory of Australia v GPAO and Others (1999) 161
ALR 318 (HC of A) 796
Constitution—fundamental rights and freedoms—drug offences—trial
before judge without jury—defendant not giving evidence—judge
convicting defendant of possessing and offering to buy drugs—
additional finding that defendant involved in trafficking—whether
standard of proof beyond reasonable doubt—whether “trafficking”
sufficiently defined—whether right to silence infringed (Mauritius)
Dharmarajen Sabapathee v The State [1999] 1 WLR 1836 (PC) 797
Fundamental rights—freedom of speech—restriction of fundamental
right— “rights and freedoms of others” —*‘ragging”—Bill to outlaw
ragging in education institutions—definition of ragging—verbal abuse
included—whether provision unconstitutional as restricting freedom
of speech—whether restriction permissible (Sri Lanka)
Re Supreme Court Special Determinations Nos. 6 and 7 of 1998
[1999] 2 LRC 579 (SC) 799
Fundamental rights—enforcement—jurisdiction—Supreme Court—con-
stitutional jurisdiction—High Court—statutory jurisdiction in criminal
cases—Attorney-General—discretion to institute or consent to
criminal proceedings for defamation—whether constitutional
jurisdiction of Supreme Court extending to review of exercise of
discretion—freedom of expression—freedom to engage in lawful
profession—newspaper editor—criminal defamation—prosecution—
Attorney-General—powers of prosecution—discretion to file indict-
ment—indictment filed against petitioner alleging criminal defama-
tion of certain politicians—whether in breach of fundamental
rights—whether prosecution justified in the circumstances—relevant
considerations (Sri Lanka)
Ivan v Attorney General [1999] 2 LRC 716 (SC) 802
Constitution—human rights and fundamental freedoms—*‘cruel and
unusual treatment or punishment”’—mandatory death penalty for
murder—whether execution of death sentence by hanging lawful
(Trinidad and Tobago)
Nankissoon Boodram (also called Dole Chadee) and Others v
Cipriani Baptiste and Others [1999] 1 WLR 1709 (PC) 804

Contract

Implied term to refund money—total failure of consideration

Restitution—money paid under mistake—voluntary payment—total
failure of consideration—payment made in connection with invalid
legislation

Trade and commerce—misleading or deceptive conduct—loss or
damage
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Practice and procedure—judgments and orders—settlements—public
interest (Australia)

Australian Competition and Consumer Commission v Real Estate
Institute of Western Australia Inc and Others (1999) 161 ALR-79
(FC of A)

Trade and commerce—misleading or deceptive conduct—use of
acronym

Tort—passing off—distinctiveness (Australia)

Applied Business Technology v Grandmaster Computers Pty Ltd
(1999) 161 ALR 31 (FC of A)

Banking—deposit accounts—fixed deposits—whether bank obliged to
render account of fixed deposits—whether bank obliged to procure
payment of deposits placed through one branch of bank to other
branches—whether demand for payment must be made at branch
where account kept—whether implied agreement that bank would
render account and procure payment of deposits in other branches—
set-off—effect of set-off—discharge of liabilities—whether bank
entitled to reverse set-off and revive liabilities—deposit accounts—
fixed deposits—demand for payment—demand prior to maturity—
whether bank obliged to pay on demand prior to maturity—
securities for advances—charge on fixed deposits—joint account—
addition of joint account holder—joint account on either or basis—

whether new deposit contract came into existence when joint account
holder added—extent of variation of deposit contract—whether prior
charges discharged by addition of joint account holder—whether
consent of both account holders needed for charge over deposits held
in joint account (Singapore)

Damayanti Kantilal Doshi v Indian Bank [1999] 4 SLR 1 (CA)
Securities—share trading accounts—contra losses—whether trades
unauthorised and transacted without clients’ knowledge-—whether
fraud of plaintiffs’ dealer could be imputed to plaintiffs—whether
plaintiffs vicariously liable for fraud of dealer—clients’ duty to
assure themselves that limits of dealer’s authority not exceeded—
clients knew trading unauthorised—failure to inform plaintiffs of
discrepancies in contract notes—dealer engaged in unauthorised trad-
ing in defendants’ accounts—defendants knew trading
unauthorised—failure to inform plaintiff stockbroking firm of
discrepancies in contract notes—whether defendants estopped from
denying trades—illegality—dealer charged under s. 102(b) Securities
Industry Act for engaging in unauthorised trading in defendants’
accounts—whether contracts thereby rendered illegal—whether deal-
er’s criminal acts attributable to plaintiff stockbroking firm-—failure
to comply with SES Rules and Bye-Laws—whether stockbrokers
failed to protect clients from fraud committed by dealer—whether
transactions void and illegal
Equity—estoppel—share trading accounts—whether trading
unauthorised—contractual term that defendants should notify plain-
tiff stockbrokers of discrepancies in contract notes—defendants
failed to do so—whether defendants estopped from denying
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whether English and Spanish proceedings between same parties—
whether employment tribunal first seised of proceedings (United
Kingdom)

Turner v Grovit and Others [1999] 3 WLR 794 (CA) |

Trade mark—proprietor’s rights—exhaustion—goods marketed outside

European Economic Area and re-imported into Community
country—partial removal of batch code numbers before re-
importation—action for infringement of mark by re-importer—
whether proprietor’s rights exhausted by goods being put on market
outside Community—whether condition of goods changed or
impaired by removal of batch code numbers—whether proprietor
entitled to oppose further commercialisation of goods—Council
Directive (89/104/EEC) (as amended by Agreement on European
Economic Area), Art 7(1) (2) (United Kingdom)

Zino Davidoff SAv A & G Imports Ltd [1999] 3 WLR 849 (ChD)

Other Developments

Commonwealth Secretariat Workshop on Legal Issues Arising from the
WTO Agreements for African Commonwealth States: Communique

Commonwealth Secretariat Workshop on Legal Issues Arising from the
WTO Agreements for Asian Commonwealth States: Communique

Commonwealth Africa Regional Workshop on the Use of and
Enforcement of Criminal Law in the Prevention of Environmental,
Crime, Gaborone, Botswana, 8—12 November 1999
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and non-consensual sexual activity—partial admissibility of
evidence—opinion evidence—expert opinion—whether psychologist
has specialised knowledge—whether opinion of witness based on
specialised knowledge—credibility evidence—credibility rule—
whether evidence of psychologist that complainant may have been
sexually assaulted on another occasion inadmissible under credibility
rule

Criminal law—offences—prescribed sexual offence proceedings—
admissibility of evidence—previous sexual experience or previous
sexual activity—consgnsual sexual activity and non-consensual sexual
activity—partial admissibility of evidence—trial—calling of evidence
by defendant’s counsel-—failure by defendant’s counsel to take a
point at trial—whether miscarriage of justice (Australia)

HG v R (1999) 160 ALR 554 (HC of A)

Opinion evidence—whether witness has “specialised knowledge”
within s. 79 of Evidence Act 1995 (Cth)—whether opinions intruded
on exclusive function of court (Australia)

NMFM Pty Ltd (formerly National Mutual Property Services
(Australia) Pty Ltd) and Others v Citibank Ltd (formerly Citibank
Savings Ltd) (No. 7) (1999) 161 ALR 576 (FCA)

Witness—child witness—taking of evidence—failure to follow

-

procedure—court held inquiry as to whether sworn testimony is to be.

given—whether court must examine whether child had sufficient
appreciation of the responsibility of telling the truth—Evidence Act
1950 s. 133A (Malaysia)

Yusaini bin Mat Adam v Public Prosecutor [1999] 3 MLIJ 582 (HC)

Witness—giving of evidence by video conferencing—plaintiffs seeking

transmission of evidence of overseas witness by video conferen-
cing—whether leave should be granted to allow use of video confer-
encing facilities in Technology Court (Singapore)

Sonica Industries Ltd v Fu Yu Manufacturing Ltd [1999] 4 SLR

129 (CA)

Finance, Trade and Economic Development
Taxation and revenue—income tax—interest paid on loan for purpose
of purchasing land intended for commercial development—deduc-
tions—interest on borrowed moneys—Ilosses or outgoings of a capital
nature or incurred in gaining assessable income-—temporal
relationship between incurred outgoing and receipt of income—
(CTH) Income Tax Assessment Act 1936 s. 51(1)
Words and phrases—“‘the assessable income”—‘outgoings of a capital
nature” (Australia)
Steele v Deputy Commissioner of Taxation (1999) 161 ALR 201
(HC of A)
Trade and commerce—unlawful price-fixing—power to order injunc-
tions—compliance programs—(CTH) Trade Practices Act 1974
ss 45(2), 80
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Court having power to make order for possession—whether leave
required to appeal from order in money actions
Court of Appeal (Civil Division)—appeal—leave to appeal—whether
court limited by terms on which leave granted -
Practice—pleadings—striking out—abuse of process—defendants bring-
ing separate proceedings against plaintiff based on same facts as
plaintiff’s case against them—defendants’ case amounting to cross-
claim rather than defence—whether to be struck out as abuse of
process (United Kingdom)
Yorkshire Bank Plc v Hall and Others; Same v Same; Hall and
Others v Yorkshire Bank Plc [1999] 1 WLR 1713 (CA)

Criminal Law and Procedure

Offences—motor traffic offence—prescribed concentration of alcohol

Statutes—interpretation—purposive construction—Iliteral construction—
(VIC) Road Safety Act 1986 s. 49(1)(f)

Courts and judicial system—High Court—precedent—stare decisis
(Australia)

Thompson v His Honour Judge Byrne of the County Court
Melbourne and Others (1999) 161 ALR 632 (HC)

Trial—use of lies by accused as corroboration of evidence of witness—
direction to jury—failure to give direction—whether miscarriage of
justice—application of proviso

Evidence—corroboration—criminal proceedings—use of lies by accused
as corroboration of evidence of witness—direction to jury (Australia)

Green v R (1999) 161 ALR 648 (HC)

Telecommunications service—use to commit offence (Australia—New
South Wales)

R v Rae (1999) 161 ALR 390 (CCA)

Jury—retirement to consider verdict—defendant charged with capital
murder—at conclusion of hearing clerk asking jury whether verdict
already reached—jury recalled after three hours and given additional
30 minutes to reach verdict—jury returning guilty verdict—whether
material irregularity—whether defendant deprived of fair trial
(Trinidad and Tobago)

Lincoln De Four v The State [1999] 1 WLR 1731 PO

Intimidation—act done “to another person”—threat against witness
made to third party—third party relating threat to witness—whether
amounting to intimidation of witness

Attorney-General’s Reference (No. 1 of 1999) [1999] 3 WLR 769
(CA)

Court of Appeal (Criminal Division)—jurisdiction—abuse of process—
defendant deported from Zimbabwe to England—collusion alleged
between security services to bypass extradition formalities—whether
conduct of prosecuting authorities to be taken into account—whether
prosecution abuse of process—whether conviction unsafe (United
Kingdom)

Regina v Mullen [1999] 3 WLR 777 (CA)

Evidence
Admissibility—prescribed sexual offence proceedings—previous sexual
experience or previous sexual activity—consensual sexual activity
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Trusts—constructive trust—money collected on trust (Australia)
Roxborough v Rothmans of Pall Mall Australia Ltd (1999) 161
ALR 253 (FC of A)

Building contract—subcontract—incorporation of conditions of main
contract as part of subcontract—breach of obligation to proceed with
reasonable diligence—whether subcontract programme could be used
to determine if subcontractors were proceeding with reasonable
diligence (Singapore)

Jurong Engineering Ltd v Paccan Building Technology Pte Lid
[1999] 3 SLR 667 (CA)

Courts Practice and Procedure

Practice and procedure—application for injunction—whether
appropriate that opposition proceeding before Commissioner of
Patents be stayed until determination of application before court

Intellectual property—patent—opposition proceeding—whether
appropriate that opposition proceeding before Commissioner of
Patents be stayed until determination of application before court

Administrative law—Administrative Decisions (Judicial Review) Act
1977—whether delegate should have stayed opposition proceeding
until determination of application before court (Australia)

RGC Mineral Sands Ltd v Wimmera Industrial Minerals Pty Ltd  «
(NG 598 of 1998); RGC Mineral Sands Ltd v Commissioner of
Patents (NG 891 of 1998) (1998) 161 ALR 93 (FC of A)

Practice and procedure—criminal law—referral of questions of law aris-
ing at or in connection with hearing—whether questions referred are
questions of law arising at or in connection with hearing

Criminal law—referral of questions of law arising at or in connection
with hearing—whether questions referred are questions of law arising
at or in connection with hearing—whether traditional Aboriginal law
can found an honest claim of right within meaning of s. 30(2) of
Criminal Code 1983 (NT)—whether s. 26(1)(a) of Criminal Code
1983 (NT) is capable of authorising right recognised under
Aboriginal law (Australia—Northern Territory)

Director of Public Prosecutions Reference No. 1 of 1999 (1999)
128 NTR 1 (SC—NT)

Stay of proceedings—stay of civil suit pending completion of criminal
trial—discretion to court to stay civil proceedings—defendants’ right
of silence in relation to concurrent criminal proceedings—real
damage that disclosure of defence in civil action would lead to
potential miscarriage of justice in criminal proceedings—whether
where criminal and civil cases were on similar lines, priority should
be given to criminal case (Malaysia)

Dato’ Ding Lian Cheon v Yap You Jee & Ors [1999] 3 MLJ 209
(HC)

Judgment—error—correction—inherent jurisdiction of court to correct
error in judgment—whether judge may correct error in judgment of
another judge—relevant considerations (Papua New Guinea)

Kopung Brothers Business Group Inc v Kasieng and Another
[1999] 2 LRC 711 (NCJ)
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Indemnity Fund—substituted service unlikely to bring proceedings to

notice of defendant—whether power to order (United Kingdom)
Abbey National Plc v Frost (Solicitors’ Indemnity Fund Ltd
Intervening) [1999] 1 WLR 1080 (CA)

Practice—discovery—privilege—professional privilege—plaintiffs’
action against former solicitors for negligence in transactions with
third party—claims against third party pursued and settled by new
solicitors—former solicitors seeking disclosure of communications
between plaintiffs and new solicitors relating to claim against third
party—whether implied waiver of plaintiffs’ privilege in respect of
such communications with new solicitors (United Kingdom)

Paragon Finance Plc (formerly National Home Loans Corporation
Plc and Others v Freshfields (a firm) [1999] 1 WLR 1183 (CA)

Discovery—privilege—privilege against self-incrimination—Mareva
injunction—defendant swearing affidavit of assets in Mareva
proceedings brought by Attorney-General for Gibraltar—whether
Attorney-General bound by implied undertaking not to use affidavit
in criminal proceedings against defendant in Gibraltar—whether court
having discretion to release Attorney-General from undertaking—
whether defendant able to rely on privilege against self-incrimination
(United Kingdom)

Attorney-General for Gibraltar v May and Others [1999] 1 WLR
998 (CA)

Contempt of court—county court—summary jurisdiction—breach of
contact order endorsed with penal notice—judge initiating committal
proceedings of own motion—whether circuit judge having
jurisdiction to initiate committal proceedings—whether appropriate
for judge to draft particulars of breach-—whether proper exercise of
discretion (United Kingdom)

In re M (A Minor) (Contempt of Court: Committal of Court’s Own
Motion) [1999] 2 WLR 810 (CA)

Contract—illegality—enforceability of contract—contract with firm of
solicitors for payment of share of fees in consideration for
introduction of clients—plaintiff suing for breach of alleged fee-shar-
ing agreement with solicitors—plaintiff ignorant of rule prohibiting
solicitors from entering into fee sharing agreements and making
alternative claim for payment for services rendered—whether alleged
agreement enforceable—whether alternative claim in restitution
available (United Kingdom)

Mohamed v Alaga & Co (a firm) [1999] 3 All ER 700 (CA)

Solicitor—costs—recovery—unqualified person—client requesting
advice from a solicitor—receptionist referring to non-solicitor
member of firm but failing to inform him that adviser not a
solicitor—firm not sending client a care letter and client not discover-
ing adviser’s status until after performance of legal services—whether
firm entitled to recover its costs from client (United Kingdom)

Pilbrow v Pearless De Rougement & Co [1999] 3 All ER 355
(CA)

Discovery—collateral use of information obtained—implied undertaking
not to use disclosed documents for collateral or ulterior purpose—
different proceedings—documents produced in a taxation—whether
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authority of trading by way of estoppel arising out of contractual
term (Singapore)
RHB-Cathay Securities Pte Ltd v Ibrahim Khan and other actions
[1999] 3 SLR 464 (HC) =

Health, Education and Social Welfare
Health and safety—statutory offence—employer’s liability—employees
negligently installing gas appliances—whether acts or omissions of
employees constituting conduct by employer of its undertaking—
whether employer conducting undertaking “so far as is reasonably
practicable” to avoid risks to other persons—whether taking “all
reasonable steps” to prevent contravention of safety regulations by
employees
Justices—committal to Crown Court—committal for trial—corporation
committed for trial—certificate of committal not in prescribed form
and lacking words empowering prosecutor to prefer bill of indictment
against corporation—whether prescribed form mandatory—whether
committal valid—whether indictment and trial valid (United
Kingdom)
Regina v Nelson Group Services (Maintenance) Ltd (1999] 1 WLR
1526 (CA)

Immigration
Citizenship and migration—immigration—refusal of grant of permanent
entry visa—application to Administrative Appeals Tribunal to review
decision—judicial review—affirmation of decision by Administrative
Appeals Tribunal—error of law in failing to address question of good
character—error of law in weighing seriousness of misconduct
against mitigating factors
Statutes—interpretation—good character—previous criminal conduct
and general conduct—nature of good character factors required for
assessment of good character—(CTH) Migration Act 1958 s. 501
Courts and judicial system—jurisdiction of the Federal Court—nature
of decision made by Administrative Appeals Tribunal—whether
decision under Administrative Appeals Tribunal Act s. 43—whether
decision under Migration Act—not judicially reviewable decision
under Migration Act ss. 476, 485—jurisdiction available under
Administrative Decisions (Judicial Review) Act and Administrative
Appeals Tribunal Act (Australia)
Powell and Another v Administrative Appeals Tribunal and
Another (1999) 161 ALR 15 (FC of A)

Industrial Relations
Employment—dismissal—whether dismissal or resignation—burden to
prove constructive dismissal on applicant—whether proved
(Malaysia)
Tan Cheng Hing v Federal Metal Printing Sdn Bhd & Anor [1999]
3 MLJ 564 (HC)

Industrial and Intellectual Property
Copyright—artistic work—architectural plans—project homes—whether
infringing—actual copying established—requirement of objective
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similarity—whether closer similarity required for simpler and more
commonplace artistic work

Eagle Homes Pty Ltd v Austec Homes Pty Ltd (1999) 161 ALR

503 (FC of A) "

Copyright—subsistence—prize scales for video gaming machines—

whether original literary works in which copyright subsisted-—joint
authorship—whether respondent joint author of relevant literary
work—whether appellant “innocent infringer” under s. 115(3) of
Copyright Act 1968 (Cth)—requirements of s. 115(3)—need to
establish subjective lack of awareness that act complained of was an
infringement of copyright—whether s. 115(3) applies to erroneous
belief that copyright could not subsist, as a matter of law, in a
particular type of work (Australia)

Milwell Pty Ltd v Olympic Amusement Pty Ltd (1999) 161 ALR

302 (FC of A) 851

Land
Sale of land—no issue document of title or registered charge—land
assigned to lender as security for loan—whether lender may, without
obtaining an order of sale, realize his security—whether assignee
must obtain order for sale to recover monies due—whether assignee
an equitable chargee only if assignment was not absolute—whether
transaction amount to an equitable charge or mortgage—whether
assignee may contract out of O 83 of the Rules of the High Court
1980 and be allowed to exercise its contractual power of sale—
charge—equitable charge—no issue document of title or registered
charge—absolute assignment by borrower of rights over immovable
property—no deposit of title deed given as security for loan—
whether amount to mortgage at common law (Malaysia)
Phileo Allied Bank (M) Bhd v Bupinder Singh a/l Avatar Singh &
Anor [1999] 3 MLJ 157 (CA) 853

Maritime Law
Admiralty—general maritime claim—action in rem—whether ship
owner a relevant person—whether ship owner would be liable on
claim in proceeding commenced as action in personam—arrest of
other ship (Australia)
Owners of the Motor Vessel “Iran Amanat” v KMP Coastal oil
Pte Ltd (1999) 161 ALR 434 (HC of A) 855
Shipping and navigation—repairer’s possessory lien—preservation—
vessel not within repairer’s premises—meaning of possession in
context of law on possessory liens—sheriff’s custody lesser right than
possession of possessory lienee—effect of order for appraisement and
sale of vessel without express reservation of possessory lienee’s
rights—whether application and order for appraisement and sale free
from all prior encumbrances and liens in derogation of possessory
lienee’s rights to lien (Singapore)
Pan-United Shipyard Pte Ltd v Chase Manhattan Bank (National
Association) [1999] 3 SLR 249 (CA) 856

Private International Law
Conflict of laws—concurrent proceedings—plaintiff commenced two
sets of proceedings against same defendant in Singapore and in New
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York over same subject matter—application by defendant to strike
out plaintiff’s action in Singapore—whether plaintiff required to elect
which set of proceedings to pursue
Civil procedure—striking out—oral application—whether application
should be by way of summons-in-chambers supported by affidavit—
good reasons to depart from usual practice—relevance of prejudice to
party resisting application (Singapore)
Yusen Air and Sea Service (S) Pte Ltd v KLM Royal Dutch Airlines
[1999] 4 SLR 21 (CA)
Conflict of laws—contract—proper law—whether proper law of con-
tract must be fixed at time contract was made
Banking—documentary credit—letter of credit—governing law of letter
of credit—common law test of closest and most real connection with
letter of credit (Singapore)
Kredietbank NV v Sinotani Pacific Pte Ltd (Agricultural Bank of
China, third party) [1999] 3 SLR 288 (HC)

Statutes and Statutory Interpretation
Statutes—construction—whether Commonwealth trade practices
legislation applies to State of New South Wales—whether State of
New South Wales a “person” within meaning of legislation—rule
of construction embodied in maxim expressio unius est exclusio
alterius
Practice and procedure-—preliminary questions of mixed fact and law—
Jjudicial power—purpose of judicial determinations—refusal of courts
to give advisory opinions or answer hypothetical questions—
distinction between declaratory judgements and advisory opinions—
distinction between demurrers and advisory opinions—need to
identify all essential facts—costs—whether applicants in Federal
Court proceedings entitled to rely on protection against liability for
costs contained legal aid legislation
Words and phrases—*“corporation”—*‘person”—(CTH) Acts
Interpretation Act 1901 s. 22(1) (Australia)
Bass and Another v Permanent Trustee Co Ltd and Others; Conca
and Another v Permanent Trustee Co Ltd and Others; Woodlands
and Another v Permanent Trustee Co Ltd and Others (1999) 161
ALR 399 (HC of A)

-

Torts

Negligence—economic loss—remoteness—whether plaintiff suffered
loss—whether claim proved

Sale of goods—merchantable quality—fitness for purpose—purpose for
which goods were required implied—negotiations reveal purpose of
goods—reliance on seller’s skill and judgment to supply suitable
goods to cater for particular purpose for which goods were
required—goods sold under trade name, whether exclude implied
condition—{failure to prove delay and amount of damages due,
whether court could award damages

Civil procedure—pleadings—sufficiency of—pleading for general
damages to be assessed in respect of loss and damages suffered—
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whether sufficient to launch claim for pure economic loss by way of
submission—whether claim must fail (Malaysia)

Sunrise Bhd & Anor v L & M Agencies Sdn Bhd {1999] 3 MLJ

544 (HC) "

Defamation—Ilibel—allegation that plaintiff accountant had acted

contrary to ethics of accountant—complaint filed with professional
board of accountants—burden of establishing truth of statement falls
on defendant—defence of qualified privilege—test of ordinary and
law abiding citizen—assessment of damages on a compensatory
basis—whether claim proved (Malaysia)

Pang Fee Yoon v Piong Kien Siong & Ors [1999] 3 MLJ 189 (HC) 867

Transport

Transport—accident compensation—motor vehicles—entitlement to
benefits (Australia—Northern Territory)

Anderson v Northern Territory Insurance Office Board (1999) 128
NTR 16 (AT-NT) 868

Carriage by air—contract for carriage of goods by air—master airway-
bill stating cargo contained integrated circuits weighing 19 kg—
prima facie evidence of facts stated—burden of disproving weight of
cargo and its contents as stated in master airwaybill—Warsaw
Convention Art 11—whether consignor could plead common law
claims against carriers agent—whether claims against carrier’s agent
founded exclusively under Warsaw Convention—Himalaya clause—
whether carrier’s agent entitled to rely on Himalaya clause in con-
tract between carrier and consignor to limit its liability vis-a-vis con-
signor—limitation of liability of carrier’s agent under Warsaw
Convention—whether term ““carrier” in Art 22(2) included carrier’s
servants and agents—Iloss of goods—damages—whether consignor
entitled to recover from carrier’s agent a sum over and above liability
limits set out in Art 22(2)

Statutory Interpretation—purposive approach—interpretation of inter-
national conventions—whether ambiguity necessary—additional
considerations to be taken into account in interpretation of in-
ternational conventions—common law presumption—same word to
be given same meaning—when appropriate to displace presumption

Words & Phrases—‘carrier’’—Warsaw Convention Art 22(2)
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Health, Education and Social Welfare
Review of the Community Services (Complaints, Appeals and
Monitoring) Act 1993 (NSW) (Australia—New South Wales)

Trusts and Trustees

Trustee Investment Powers (Canada—British Columbia)

Trustee Investments: The Modern Portfolio Theory (Canada—
Manitoba)

Legal Profession

Legislation
Judiciary Amendment Act 1998 (Australia—ACT)

Judicial Decisions

Legal practitioners—legal professional privilege—name or identity of
client to whom legal advice provided—whether disclosure of name
requires disclosure of privileged communication—waiver of privilege
(Australia)

Federal Commissioner for Taxation v Coombes (1999) 164 ALR
131 (FC of A) .

Costs—solicitor’s personal liability for costs—unreasonable institution
of proceedings (Australia)

White Industries (Qld) Pty Ltd v Flower & Hart (a firm) (1998)
156 ALR 169 (FC); Review para 98/3470

Courts and judicial system—bias—disqualification of judge—judge
director of trust company holding shares in creditor of bankrupt—
principle that no man should be a judge in his own cause—whether
judge had a direct pecuniary interest in outcome of proceedings

Words and phrases—“direct pecuniary interest” (Australia)

Re Ebner; Ebner v Official Trustee in Bankruptcy (1999) 161 ALR
557 (FC of A)

Practice and procedure—costs—indemnity costs—costs ordered to be
paid by legal representatives for other party——finding that
proceedings commenced with no prospects of success—abuse of
process—whether solicitors could be held liable where counsel had
approved commencement of proceedings—whether finding against
counsel necessary preliminary to finding against solicitors—whether
power to prevent abuse of process required finding that there was no
arguable case—whether it was legitimate to institute proceedings to
delay or compromise claim

Legal practitioners—liability of solicitor for costs—indemnity costs—
commencing proceedings with no prospects of success—proceedings
commenced to obtain better bargaining position—abuse of process—
whether solicitors could be held liable where counsel had approved
commencement of proceedings—whether finding against counsel
necessary preliminary to finding against solicitors—duty of solicitor
to make independent assessment—whether power to prevent abuse of
process required finding that there was no arguable case—whether it
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Criminal Law (Forensic Procedures) Act 1998 (Australia—South
Australia)

Drug Trafficking (Confiscation of Benefits) (Amendment) Act 1999
(Singapore)
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was legitimate to institute proceeding to delay or compromise claim
(Australia)
Flower & Hart (a firm) v White Industries (Qld) Pty Ltd [1999]
163 ALR 744 (FC of A) s

Legal professional privilege—State law abrogating privilege in
proceedings before Royal Commission—whether State law
inconsistent with laws of Commonwealth—whether abrogation of
privilege inconsistent with separation of judicial power of
Commonwealth—whether impermissible interference with judicial
power—whether confidence in impartial administration of justice
undermined (Australia) ~

Esso Australia Resources Ltd v Dawson and Others (1999) 162
ALR 79 (FC of A)

Negligence—contributory negligence—duty owed by defendant to pro-
tect plaintiff from very loss or damage plaintiff suffered—whether
plaintiff can be guilty of contributory negligence

Negligence—professional negligence—concurrent liability in contract
and tort—solicitors (Australia)

Astley and Others v Austrust Ltd (1999) 161 ALR 155 (HC of A)

Precedent—High Court of Australia—previous decisions—binding
effect on Court of Appeal—leading judgment of majority decision of
High Court—judgment applied in subsequent cases—Court of Appgal
concluding that leading judgment not expressly approved by other
members of court—Court of Appeal departing from High Court
decision—whether open to Court of Appeal to depart from or
overrule decisions of High Courts (Australia)

Garcia v National Australia Bank Ltd {1999] 3 LRC 52

Legal practitioners—admission to practice—duty of frankness—whether
applicant under duty to disclose prosecution for serious offence
although acquitted

Legal practitioners—admission to practice—whether of good fame and
character—applicant already admitted interstate—applicant failed to
disclose relevant matters on application for admission interstate—
whether court should find good character established while relevant
matters remained undisclosed to interstate authorities (Australia—ACT)

Re Del Castillo (1999) 136 ACTR 1 SC(ACT)

Lawyers—misconduct, unfitness and discipline—disciplinary hearings
(NSW)—appeal to Court of Appeal—from Legal Services Tribunal—
statutory jurisdiction—nature of appeal—appeal limited to determin-
ing challenge to Tribunal’s decision—procedural fairness to parties
and non-parties (Australia—New South Wales)

Walsh v Law Society of New South Wales (1999) 73 ALJR 1138

Trial judge applying own knowledge of location of road accident—
judge making findings of fact not supported by any evidence given at
hearing—whether Court of Appeal entitled to reject judge’s finding
of fact

Privy Council—civil matter—Court of Appeal providing no written
judgment—counsel’s contemporaneous note of reasons for decision—
whether Judicial Committee entitled to look at outside evidence of
court’s reasons (The Bahamas)

Saunders v Adderley [1999] 1 WLR 884 (PC)
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Privilege—legal professional privilege—solicitor and client—public
safety exception—expert—communications between client and
expert—psychiatrist’s report and opinion—psychiatrist reporting that
client posed continuing danger to society—client pleading guilty—
defence counsel informing psychiatrists that sentencing judge would
not be advised of his concerns about client—psychiatrist claiming

declaration that he was entitled to disclose information in interests of

public safety—whether solicitor-client privilege should be set aside
in interest of protecting public safety—relevant considerations—
scope of disclosure (Canada)
Smith v Jones [1999} 3 LRC 414
Fundamental rights—fair trial—right to counsel—accused applying for

long of trial in order to obtain legal representation—trial judge grant-
ing brief adjournment only—whether discretion properly exercised—

relevant considerations—whether in breach of fundamental rights
(Guyana)
Caesar v State [1999] 4 LRC 32
Subordinate judiciary—punishment of judicial officers—delegation of
power of the High Court—resolution of full court constituting

Disciplinary Committee for taking disciplinary action against judicial

officer—Disciplinary Committee competent to take procedural steps
from appointment of Enquiry Officer, framing of charges etc to «
recommending to Government imposition of penalty of dismissal—
no necessity to refer matter again to full court (India)
High Court of Judicature at Bombay through its Registrar v
Shirish Kumar Ranga Rao Patil AIR 1997 Supreme Court 2631

High Court Judges (Conditions of Service) Act 1954—Part [II—Punjab

Superior Judicial Service Rules—High Court Judge retiring from
Punjab High Court—fixation of pension—retirement before coming

into force of amendment to Rule 16—Judge opting for fixation under

Part III of the Act not entitled to benefit of addition of ten years of
practice at the Bar while computing qualifying service for pension

provided under Rule 16—amendment not enforceable retrospectively

(India)
State of Punjab v Justice S S Dewan (Retd Chief Justice) AIR
1997 Supreme Court 2388
Decisions of the Supreme Court—binding nature of—legal position
well-settled—subordinate courts ignoring such position and passing
order contrary to it—amounts to judicial impropriety (India)
Dwarikesh Sugar Industries Ltd v Prem Heavy Engineering Works
(P) Ltd AIR 1997 Supreme Court 2477
Fair hearing—delay—stay of proceedings—Ilegal profession—
disciplinary proceedings—whether proceedings to be stayed on
grounds of delay—appropriate considerations—relevant period of
delay—common law principles to be applied
Discipline—complaint—disciplinary committee exercising jurisdiction
in respect of complaints—*‘any person . . . aggrieved” entitled to
make complaint—Chairman of General Legal Council making

complaint on behalf of Council—Whether complaint valid (Jamaica)

McCalla v Disciplinary Committee of the General Legal Council
[1999] 1 LRC 195 (PC)
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Show cause action—respondent convicted of criminal offence under
s. 406 of Penal Code (Cap 224)—appropriate penalty—Legal
Profession Act (Singapore)
Law Society of Singapore v VCS Vardan [1999] 2 SLR 229 (HC) 1013
Gross professional misconduct—solicitor who was also principal in
same property transaction with client—general principles governing
solicitor’s conduct—potential conflict of interest situation—failure on
part of solicitor to advise client to seek independent legal advice—
whether failure constituted gross misconduct under Legal Profession
Act (Singapore)
Law Society of Singapore v Khushvinder Singh Chopra [1998] 3
SLR 845 (HC) 1014
Grossly improper conduct—dishonesty—whether suspension or striking
off the Roll—principles to be considered (Singapore)
Law Society of Singapore v Ravindra Samuel [1999] 1 ALR 696
(HC) 1016
Show cause action—whether payment which respondent was to make
under an agreement was by way of commission or service fee—pen-
alty—appropriate form of disciplinary action—suspension—Legal
Profession Act (Singapore)
Law Society of Singapore v Lau See-Jin Jeffrey [1999] 2 SLR 215
(HC) ) 1017
Trial—judge and jury—retirement—irregularity—improper pressure—
clerk of court asking jury to consider whether they wished to retire
to consider verdict—whether clerk applying pressure on jury to reach
verdict—whether such remark by court official a material irregular- .
ity—jury retiring for three hours—jury failing to agree on verdict—
foreman reporting reasonable prospect of reaching verdict if given
more time—on instruction of judge jury retiring for further half hour
to consider verdict—guilty verdict returned—whether coercion of
jury by judge—whether material irregularity—whether defence preju-
diced—whether miscarriage of justice
Trial—judge and jury—evidence—voire dire—statement to police later
claimed by accused to be false—admissibility—judge determining in
voire dire that statement voluntary and admissible—judge thereafter
informing jury of ruling—whether such disclosure an irregularity—
prevailing practice—whether defence prejudiced—whether a miscar-
riage of justice (Trinidad and Tobago)
Defour v State [1999] 4 LRC 463 (PC) 1019
Confession—admissibility—breach of suspect’s constitutional right to
communicate with a lawyer (Trinidad and Tobago)
Mohammed (Allie) v The State, Privy Council, The Times, The
Independent, 10 December 1998; Review para 99/72 1021
Crime—evidence—privilege—defendant refusing on legal advice to
answer questions at police interview-—statement by solicitor after
interview of grounds of advice—defence eliciting evidence of solici-
tor’s statement at trial—whether privilege waived (United Kingdom)
Regina v Bowden [1999] 1 WLR 823 (CA) 1022
Substituted service—defendant solicitor’s whereabouts unknown—plain-
tiff granted leave to effect substituted service of writ on Solicitors’
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Fundamental rights-—fair trial—right to counsel—murder trial—counsel
assigned to accused withdrawing—accused no longer wanting that
counsel to represent him—trial proceeding with accused unrepre-
sented—ijudge granting short adjournment for accused to prepare
defence—whether defence prejudiced—whether fundamental rights
breached (Jamaica)

Mitchell v R [1999] 4 LRC 38 (PC)

Contempt of court—allegation of bias against judge—judge allegedly
defamed advocate in judgment of another case—allegation that judge
will now and in future cases be biased or partial against him—
whether advocate guilty of contempt—whether court had jurisdiction
to initiate contempt proceedings on its own motion (Malaysia)

Re Tai Choi Yu [1999] 1 MLJ 416 (HC)

Costs—taxation—review—getting-up fees—whether excessive—only
one issue involved and not novel—amount involved was large—
preparatory work had been undertaken before the Special
Commissioners—whether Senior Assistant Registrar was right in
finding that the same before the High Court was less strenuous
(Malaysia)

Ketua Pengarah Hasil Dalam Negeri v Damansara Jaya Sdn Bhd
[1999] 2 MLJ 374 (HC)

Practice and procedure—judgment—irregular delivery—validity—  «
decision given by telephone—decision conveyed to counsel and
parties—judge dying subsequently—no reasons given for decision—
High Court Rules requiring judge to give judgment in open court—
non-compliance—effect—whether judgment given (New Zealand)

Bell-Booth v Bell-Booth [1999] 4 LRC 1

Solicitor and client—duty—conflict of interest—fiduciary duty of loy-
alty to client—duty of confidentiality to client—firm acting for
potential bidders for company for which it had previously acted—
possession of confidential information—law firm setting up ““Chinese
walls” around operation—whether firm should be disqualified from
continuing to act for bidders—principles to be applied (New
Zealand)

Russell McVeagh McKenzie Bartleet & Co v Tower Corp [1999] 3
LRC 523

Duty of care—extent of duty—scope of retainer
Gilbert v Shanahan [1998] 3 NZLR 528 (CA); Review para 99/262

Fundamental rights—right to fair trial—right of access to information—
criminal trial—disclosure by prosecution—fair trial—list of
prosecution witnesses and witness statements—whether defence
entitled to disclosure—whether refusal of disclosure in violation of
fundamental rights (Seychelles)

Republic v Georges [1999] 4 LRC 146

Manner unbefitting an advocate and solicitor—penalty—setting aside—
Inquiry Committee dismissing all complaints against advocate and
solicitor—finding that solicitor had done very little to request
extension of time for client to vacate premises—penalty based on
finding—whether a specific complaint that solicitor did not request
for extension of time (Singapore)

Re Low Fook Cheng Patricia (A Solicitor) [1999] 2 SLR 326 (HC)
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Judgments and orders—default judgment—application to enter judg-
ment in default of defence against government—whether merits of
case relevant—applicable principles—whether issue of certificate
under s. 14 of Government Proceedings Act (Cap 121) obviates filing
of defence (Singapore)

Attorney General v Phang Fook Seng [1999] 3 SLR 641 (CA)
Limitation of action—negligence—accrual of cause of action—plaintiffs
purchasing property in reliance on valuation report by defendants—

subsequent discovery of defects in property—plaintiffs bringing
action in negligence more than six years after exchange of contract
but less than six years after completion—whether cause of action
accruing on exchange or completion (United Kingdom)
Byrne and Another v Pain & Foster (a Firm) and Others [1999] 1
WLR 1849 (CA)

Practice—trial—litigant in person—proceedings in private—judge
refusing to allow lay adviser to be present to assist litigant—whether
litigant in person entitled to adviser’s assistance—whether adviser
having right to provide assistance—whether judge having duty to
give reasons for refusal (United Kingdom)

Regina v Bow County Court, Ex parte Pelling [1999] 1 WLR 1807
(CA)

Practice—discovery—documents relating to police investigation—bank
reporting information regarding money laundering to National
Criminal Intelligence Services—plaintiff obtaining order for
production of documents by bank—disclosure likely to prejudice
investigation—compliance with order giving rise to risk of
prosecution—non-compliance giving rise to risk of contempt
proceedings—guidance for financial institutions—Criminal Justice
Act 1988 (c. 33), s. 93D (as inserted by Criminal Justice Act 1993
(c. 36), s. 32) (United Kingdom)

C v S and Others (Money Laundering: Discovery of Documents)
(Practice Note) [1999] 1 WLR 1551 (CA)

Ecclesiastical law—pastoral scheme—appeal—proceedings for vacation
of benefice discontinued—scheme providing for redistribution of
parishes—incumbent’s benefice less populous—whether
commissioners entitled to make scheme (United Kingdom)

Reverend Ashley FB Cheesman and Others v Church
Commissioners [1999] 3 WLR 630 (CA)

Practice—vexatious litigant—inherent jurisdiction of court—Ilitigant
bringing numerous vexatious proceedings after being made
bankrupt—High Court judge prohibiting litigant from commencing
further proceedings relating to bankruptcy in High Court or county
court without leave—whether High Court having inherent jurisdiction
to make order—whether power to extend order to county court
(United Kingdom)

Ebert v Venvil and Another,; Ebert v Birch and Another [1999] 3
WLR 670 (CA)

County Court—High Court—proceedings transferred to—action for
possession of dwelling house outside Greater London—transfer to
High Court and consolidation with money actions—whether High
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