Conflict of laws — stay of proceedings — whether Australia is
clearly an inappropriate forum (Australia)
Hi-Fert Pty Ltd and Another v Kiukiang Maritime Carriers and
Another (1997) 150 ALR 54 (FC) '

Bankruptcy and Insolvency

Bankruptcy notice — whether validly served — whether photocopy
of bankruptcy notice is bankruptcy notice — whether service of
bankruptcy notice on person other than judgment creditor is valid
service

Practice and procedure — service of process — pro-forma
electronically produced affidavits of service — content of affidavit
of service — (SA) Security and Investigation Agents Act 1995
(Australia)

Re Stec; Ex parte Scragg (1998) 155 ALR 173 (FC)

Commercial Law

Fair Trading Act — misleading or deceptive conduct — two solici-
tors both named “Neumegen” in partnership together planning to
use their surnames as the style of their firm, “Neumegen &
Neumegen” — another firm of solicitors now named “Neumegen
and Co” formerly named “Neumegen & Neumegen” claiming that
the new firm style was misleading or deceptive in trade and
seeking injunction to restrain the use of the name “Neumegen &
Nuemegen” (New Zealand)

Neumegen v Neumegen and Co [1998] 3 NZLR 310 (CA)

Companies and Corporate Bodies

Corporations — winding up — multiple statutory notices of demand
— whether single winding-up application can be based upon more
than one statutory demand — whether affidavit verifying statutory
demand must be contemporaneous with statutory demand —
whether s.467A of Corporations Law applies where winding-up
application does not satisfy requirements of Pt 5.4 (Australia)

Dolvelle Pty Ltd and Another v Australian Macfarms Pty
Ltd (1998) 155 ALR 151 (SC)

Winding up — set off - - proof of debt lodged by holding company
— claim by liquidator against holding company — holding
company in liquidation — requirement for mutuality — critical
date for mutuality of debts — consideration of point in time when
claims have to exist to enable set off to occur

Practice and procedure -— set off — claim by liquidator — proof of
debt lodged by holding company — whether “just and beneficial”
to make directions — inconsideration of mutuality of debts
(Australia)

Re ACN 007 537 000 Pty Ltd (in lig); Ex parte Parker (1997)
150 ALR 92
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— personal choice as to location of residence protected under
international covenant — Canadian Charter of Rights and
Freedoms, s.7 — International Covenant on Civil and Political
Rights, CTS 1976 No.47, Art 12(1) (Canada)
City of Longueuil v Attorney-General of Quebec, mis en cause
(1998) 152 DLR (4th) 577

Writ — service out of jurisdiction — establishment of domicile of
principal defendant at material time — standard of proof required
— whether to be established at time of issue or service of writ —
whether service on defendant domiciled in England required prior
to service on other defendants — whether service on defendants not
domiciled in England to be set aside (Canada)

Canada Trust Co and Others v Stolzenberg and Others (No.2)
[1998] I WLR 547 (CA); [1998] 1 All ER 318 (CA)

Rules of competition — intellectual property —— monopoly of agency
rights — jurisdiction of Community courts (European
Commission)

Koelman v Commission of the European Communities, Buma
Intervening [1996] EMLR 555; Review para 97/521

European Court of Justice — reference to — jurisdiction —
Community Directive relating to merger of companies from
different Member States — Member State enacting legislation to
apply principles of Directive to domestic transactions — question
on interpretation arising in domestic context — whether
jurisdiction to give preliminary ruling on interpretation of Directive

Company — shares — taxation — deferment of tax on merger by
exchange of shares — refusal of tax benefit where avoidance of tax
principal objective — determination of whether relevant exchange
of shares and whether presumption of tax avoidance applying
(European Court of Justice)

Leur-Bloem v Inspecteur der Belastingdienst/Ondernemingen
Amsterdam 2, Court of Justice of the European Communities,
Case C-28/95, [1998] 2 WLR 27 (ECJ)

Reference from national court — Convention jurisdiction — special

jurisdiction — contract of employment (European Court of Justice)
Rutten v Cross Medical, Court of Justice of the European
Communities, Case C-383/95, Financial Times, 14 January
1997; Review para 97/520

Company — director — conflict of interest — agreement entered into
by holding company and subsidiary of which holding company sole
director — potential conflict of interest between holding company
and subsidiary —— agreement of no effect as against third party
under national rule — whether reliance on national rule compatible
with Community Directive — Council Directive (68/151/EEC), Art
9(1) (European Court of Justice)

Cooperatieve Rabobank *‘Vecht En Plassengebied” BA v
Minderhoud (Case C-104/96) [1998] 1 WLR 1025 (ECJ)
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either way or solely to offences triable only summarily — whether
Magistrate having jurisdiction to try case (United Kingdom)
R v Thames Magistrates ' Court, ex parte Horgan [1998]
1 All ER 559
Magistrates’ Court — non-appearance of prosecutor — power to
dismiss information (United Kingdom)
Environment Agency v Cambell, Queen’s Bench Division,
The Times, 18 May 1998; Review para 98/1785
Justices — decision — power to direct rehearing by different justices
— interests of justice (United Kingdom)
R v Croydon Youth Court, ex p DPP [1997] 2 Cr App Rep 411;
Review para 98/1138
Justices — trial — youth court — change of mode of trial — guilty
plea already taken (United Kingdom)
R v Herefordshire Youth Court, ex p J, Queen’s Bench Division,
The Times, 4 May 1998; Review para 98/1784
Justices — peace — recognisance to keep — defendant charged with
affray — indictment ordered to lie on file — defendant bound over
for 18 months in sum of £500 — no representations made on
defendant’s behalf — defendant’s consent not sought — no inquiry
into defendant’s means — whether lawful (United Kingdom)
Regina v Lincoln Crown Court, Ex parte Jude [1998] 1 WLR 24
Justices — peace — recognisance to keep — disturbance in court —
defendant bound over and required to provide surety — period of
imprisonment imposed in default — no opportunity to be heard —
whether contrary to natural justice (United Kingdom)
Regina v Clerkenwell Metropolitan Stipendiary Magistrate,
Ex parte Hooper [1998] 1 WLR 800
Justices — powers — reliance on personal knowledge — duty to
inform parties (United Kingdom)
Norbrook Laboratories (GB) Ltd v Health and Safety Executive,
Queen’s Bench Division, The Times, 23 February 1998;
Review para 98/775
Justices — order for costs against justices — successful application
for judicial review of justices’ decisions — costs of judicial review
(United Kingdom)
R v Newcastle-upon-Tyne Justice, Queen’s Bench Division,
The Times, 1 May 1998; Review para 98/1783
Discovery — legal privilege -— waiver — consultant’s report
referring to earlier medical report prepared for use in litigation —
whether privilege attaching to earlier report waived when
consultant’s report disclosed — whether production of document
may be ordered for fair disposal of cause or matter (United
Kingdom)
Clough v Tameside and Glossop Health Authority [1998]
2 ALER 971
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Environment
Noise Abatement Act 1997 (Jamaica)

Hazardous Waste (Control of Export, Import and Transit) Act 1997

(Singapore)

Finance, Trade and Economic Development

Managed Investments Act 1998 (Australia)

Datacasting Charge (Imposition) Act 1998 (Australia)

Building and Other Construction Workers” Welfare Cess Act 1996
(India) '

Jamaica Export Free Zones (Amendment) Act 1997 (Jamaica)

Securities (Amendment) Act 1996 (Jamaica)

Mutual Funds Act 1997 (Seychelles)

Business Tax (Amendment) Act 1997 (Seychelles)

Government Procurement Act 1997 (Singapore)

Customs (Amendment) Act 1997 (Singapore)

Health, Education and Social Welfare
Mental Health Act 1997 (Jamaica)
National Council for the Elderly Act 1997 (Seychelles)

Housing and Construction
Town and Country Planning Bill 1998 (Isle of Man)
Civil Defence Shelter Act 1997 (Singapore)

Industrial Relations
Building and Other Construction Workers (Regulation of
Employment and Conditions of Service) Act 1996 (India)

Land
Planning Act 1998 (Singapore)

Natural Resources and Energy
Forest Act 1996 (Jamaica)

Professions and Trades
Dental Registration Act 1996 (Guyana)
Estate Agents Bill 1998 (Isle of Man)

Public Utilities

Television Broadcasting Services (Digital Conversion) Act 1998
(Australia)

Datacasting Charge (Imposition) Act 1998 (Australia)

Civil Aviation Act 1996 (Guyana)

Sewerage Bill 1998 (Isle of Man)

Statutes and Statutory Interpretation
Law and Justice Legislation Amendment Act 1996 (Australia)

Transport
Road Traffic Bill 1998 (Isle of Man)
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Practice — writ — indorsement — company issuing writ wrongly
indorsed as being issued by solicitor — postal service on three
defendants in single envelope addressed to first defendant —
whether declaration by solicitor as to issue of writ conclusive —
whether writ properly served (United Kingdom)

Crescent Oil and Shipping Services Ltd v Importang UEE and
Others [1998] 1 WLR 919

Magistrates’ Courts — justices” clerk — fine enforcement
proceedings — questioning of offender by clerk — procedural
unfairness (United Kingdom)

R v Corby Justices, ex p Mort, Queen’s Bench Division,
The Times, 13 March 1998; Review para 98/1139

Civil proceedings — authority to incur costs — prior authorisation of
travelling expenses (United Kingdom)

R v Legal Aid Board No.15 Area (Merseyside), ex p Ecclestone,
Queen’s Bench Division, The Times, 6 May 1998; Review para
98/1770

Information — amendment — amendment more than six months
from commission of offence (United Kingdom)

R v Scunthorpe Justices, ex p M, Queen’s Bench Division,
The Times, 10 March 1998; Review para 98/1137

Evidence — disclosure — information concerning police informant
— public interest immunity (United Kingdom)

R v Stipendiary Magistrate for Norfolk, ex p Taylor, (1997)
161 JP 773

Fees — conditional fees — agreement — arbitration procedure —
enforceability (United Kingdom)

Bevan Ashford v Geoff Yeandle (Contractors) Ltd (in
liguidation), Chancery Division, The Times, 23 April 1998;
Review para 98/1484

Practice — service — substituted service — defendant solicitor’s
whereabouts unknown — plaintiff granted leave to effect
substituted service of writ by serving on Solicitors’ Indemnity Fund
— whether power to order substituted service where no likelihood
that such service would bring proceedings to notice of defendant
(United Kingdom)

Abbey National ple v Frost (Solicitors’ Indemnity Fund
Ltd intervening) [1998] 2 Al ER 321; Review para 98/1178;
The Times, 19 March 1998

Duty of care — negligence — tax advice (United Kingdom)
Matrix-Securities Ltd v Theodore Goddard (a firm) [1998]
STC 1; Review para 98/1208

Discovery of documents — legal professional privilege exception —
documents coming into existence in furtherance of criminal or
fraudulent purpose (United Kingdom)

Nationwide Building Society v Various Solicitors, Chancery
Division, The Times, 5 February 1998; Review para 98/677
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Discovery — production of documents — inspection — objection to
production for inspection — legal professional privilege —
disqualification proceedings — administrators of bank preparing
report on conduct of directors — administrators’ report submitted
to Secretary of State — applicant seeking discovery of report —
whether report privileged (United Kingdom)

Re Barings plc and others; Secretary of State for Trade and
Industry v Baker and others [1998] 1 All ER 673

Contempt of court — refusal to disclose source of information —
journalist — disclosure necessary in interests of justice —
defendant publishing article referring to meetings between plaintiff
and former solicitors — plaintiff obtaining injunction restraining
further publication — plaintiff seeking order for disclosure of
source of information — whether plaintiff entitled to order for
disclosure of source — whether disclosure necessary in interests of
justice — whether legal professional privilege preponderating in
balancing exercise (United Kingdom)

Saunders v Punch Ltd (t/a Liberty Publishing) [1998]
1 Al ER 234

Practice — discovery — privilege — professional privilege —
disqualification proceedings — administrators’ report to Secretary
of State on conduct of former directors of company — Secretary of
State bringing disqualification proceedings against directors on
basis of report — whether report privileged from disclosure to
directors (United Kingdom)

Secretary of State for Trade and Industry v Baker and Others
[1998] 2 WLR 667

Contingency fee agreement — quantum claims firm — firm
instruction of solicitor by firm — enforceability of agreement
(United Kingdom)

Quantum Claims Compensation Specialists Ltd v Powell,
Outer House, The Times, 26 February 1998; Review para 98/857

Other Developments

Recent articles

Further reform for legal aid (Australia)

Warning of changes pending for profession (New Zealand)
Inappropriate material in written briefs (New Zealand)
Proposed Lay Magistrate scheme “seriously flawed” (New Zealand)
New criminal legal aid system (New Zealand)

Proposal to end lawyers” “monopoly” (New Zealand)
Videotape to help kids in courtroom (New Zealand)
Speedy service promised (New Zealand)

Stay on form, members urged (New Zealand)

Call for lawyers to compete with agents (New Zealand)
Lawyers seek property rule changes (New Zealand)
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Lawyers’ property centres (New Zealand)
Judges defended over rape trials (United Kingdom)
Faster system to tackle solicitors’ mistakes (United Kingdom)
Judges set to escape register of Masons (United Kingdom)
Lawyers fear poor will lose out in reform of legal aid

(United Kingdom)
Double-booking ‘forces CPS to use second-rate counsel’

(United Kingdom)
Challenge to Bar’s last preserve proposed (United Kingdom)
Campaign to woo “shy” women to sit on the Bench

(United Kingdom)
Complaints against barristers rise (United Kingdom)
Solicitors in trouble increase, but claims are down

(United Kingdom)
Flat fees for divorce-case legal aid (United Kingdom)
Overhaul of legal aid starts with contracts (United Kingdom)
Warning of risks posed by legal aid reform (United Kingdom)
Trainee lawyers complain of low pay and long hours

(United Kingdom)
Glut of law graduates see career chances fall (United Kingdom)
Ancient trappings of office to be swept away? (United Kingdom)
Lord Chancellor allowed to turn his back on Queen

(United Kingdom)
But Latin could be legally banned (United Kingdom)

Ombudsmen
Recent Publications

Judicial Decisions

Judicial review — application for leave to apply — applicable
principles — whether arguable case on merits — leadership law —
alleged misconduct in office by ‘leader’” -— Ombudsman

Commission referring allegations to Public Prosecutor without
disclosing documents potentially exculpatory of leader — Public
Prosecutor preferring charges against leader before leadership
tribunal — Commission disclosing documents in question after
close of prosecution evidence — leader unsuccessfully seeking
termination of hearing and discharge — court dismissing leader’s
application for leave to apply for judicial review — whether
arguable that leader had not had fair hearing before tribunal —
whether application premature

Judicial review —— leave to apply — natural justice — alleged

misconduct in office by ‘leader” — Ombudsman Commission
referring allegations to Public Prosecutor without disclosing
documents potentially exculpatory of leader Public Prosecutor
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International Developments

Conventions and Agreements

Council of Europe : Additional Protocol to the Convention for the
Protection of Human Rights and Dignity of the Human Being with
regard to the Application of Biology and Medicine on Prohibition
of Cloning Human Beings

Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions

Council of Europe : European Convention on the Exercise of
Children’s Rights

Council of Europe: Additional Protocol to the Convention on the
Transfer of Sentenced Persons (No. 167)

WTO: Internatior:al Plant Protection Convention (IPPC): Adoption
of the New Revised Text

Legislation

European Communities (Amendment) Bill 1998 (Isle of Man)

Maritime Areas Act 1996 (Jamaica)

Government Procurement Act 1997 (Singapore)

Customs (Amendment) Act 1997 (Singapore)

Hazardous Waste (Control of Export, Import and Transit) Act 1997
(Singapore)

Judicial Decisions
Criminal law — extradition — meaning of “extradition country” —
meaning of “territory of a country” — meaning of “territory for the
international relations of which a country is responsible” —
whether Hong Kong Special Administrative Region was a territory
of People’s Republic of China — whether Hong Kong Special
Administrative Region was a territory for international relations of
which People’s Republic of China was responsible — effect of the
Extradition (Hong Kong) Regulations (Statutory Rules 1997
No.123) (Cth)
Words and phrases — “territory of a country” (Australia)
Tse Chu-Fai v Governor of the Metropolitan Reception Centre
and Another (1998) 150 ALR 566
Extradition — committal proceedings — applicant charged with
criminal offences in Switzerland — whether accused of extradition
offences — whether liable to extradition under Bahamian statute —
whether magistrates under duty to give reasons — whether unjust
or oppressive to extradite applicant (The Bahamas)
Werner Kurt Rey v Government of Switzerland and Another
[1998] 3 WLR 1 (PC)
International law — human rights — Charter of Rights — rights to
life, liberty and security — municipal resolution requiring
employees to reside within boundaries — infringing right to liberty
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Revenue — value added tax — supply of goods or services —
provision of free transport for employees from home to workplace
— whether taxable transaction — whether supply of services
effected for consideration — whether for purposes other than those
of business — Council Directive (77/388/EEC), Arts 2(1), 6(2)
(European Court of Justice)

Julius Fillibeck S6hne GmbH & Co K G v Finanzamt Neustadt
(Case C-258/95) [1998] I WLR 697 (ECJ)

Stay of proceedings — jurisdiction under European Convention —
proceedings instituted in two contracting States — first proceedings
commenced before entry into force of Brussels Convention in both
States — second proceedings commenced after that date —
whether court second seised to stay proceedings or decline
Jjurisdiction — Convention on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters 1968 (as amended),
Art 21 — Convention of 26 May 1989 on the accession of Spain
and Portugal (OJ 1989 L 285, p 1), Art 29(1) (European Court of
Justice)

Van Horn v Cinnamond, Court of Justice of the European
Communities, Case C-163/95,[1998] 2 WLR 104 .

Constitution — fundamental rights and freedoms — complaint that
amendment to school examination regulations amounting to
unequal treatment of pupils — whether constitutional redress
available — whether Constitution expressing general justiciable
principle of equality — whether need for conformity with
international instrument requiring interpretation of Constitution
incorporating equality provision (Mauritius)

Matadeen and Another v Pointu and Others, Minister of
Education and Science and Another [1998] 3 WLR 18 (PC)
Conflict of laws — contract — proper law of contract — bank —

English bank holding account for Sierra Leone company owned by
Sierra Leone government — company’s Articles of Association
providing that board of directors to consist of eight members
appointed by ‘the Government of Sierra Leone’ — mandate
completed authorising four signatories to sign payment requests on
company’s behalf — coup subsequently taking place, new board
appointed by junta and authority of signatories purportedly revoked
— whether mandate determined -— whether law governing contract

English law

Conflict of laws — foreign government — recognition — Articles of
Association of Sierra Leone company owned by Sierra Leone
government providing that board of directors to consist of eight
members appointed by ‘the Government of Sierra Leone’ —-
company holding bank account with English bank and mandate
completed authorising four signatories to sign payment requests on
company’s behalf — coup subsequently taking place, new board
appointed by junta and authority of signatories purportedly revoked
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— whether junta ‘the Government of Sierra Leone’ — whether
authority of signatories validly revoked (Sierra Leone)
Sierra Leone Telecommunications Co Ltd v Barclays Bank plc
[1998] 2 All ER 821

Insurance — marine — sue and labour clause -— contract for dredging
Iraqi port — provision for arbitration in Paris of disputes over
additional claims — seizure of plaintiffs’ dredging fleet following
Iraqi invasion of Kuwait — plaintiffs agreeing to waive claims to
arbitration to secure return of assets and release of personnel —
whether value of waived claims recoverable under sue and labour
clause — whether agreement ineffective for duress — whether
insurance unenforceable for illegality (United Kingdom)

Royal Boskalis Westminster NV and Others v Mountain and
Others [1998] 2 WLR 539 (CA)

Immigration — limited leave to enter — dependant — British worker
living with non-EC spouse in another Member State — whether
spouse entitled to some rights of residence in United Kingdom as
British citizen — whether entitle to indefinite leave to remain —
Council Directive (68/360/EEC), Art 4(4) (United Kingdom)

Regina v Secretary of State for the Home Department, Ex parte
Sahota; Regina v Same, Ex parte Zeghraba [1998] 2 WLR
626 (CA)

Investment business — restitution — interim payment — person
found to have been knowingly concerned in carrying on investment
business in United Kingdom in contravention of Act — whether
court having jurisdiction to order interim payment into court

Investment business — authorisation — authorisation in other
Member State — Danish company lawfully authorised under
Danish legislation to carry on investment business in Denmark
pending determination of application for authorisation — managing
director of company mistakenly believing that Danish authority
entitled company to carry on investment business in United
Kingdom — whether managing director of company person
knowingly concerned in contravening Act (United Kingdom)

Securities and Investments Board v Scandex Capital
Management A/S and another [1998] 1 All ER 514 (CA)

Immigration — limited leave to enter — application for asylum —
Pakistani women accused of adultery having well-founded fear of
persecution in country of origin — whether members of “particular
social group”-—whether refugees entitled to asylum (United
Kingdom) .

Regina v Immigration Appeal Tribunal and Another, Ex parte
Shah,; Islam and Others v Secretary of State for the Home
Department [1998] | WLR 74 (CA)

Injunction — Mareva injunction — jurisdiction — civil proceedings
in foreign State against defendant resident and domiciled in
England -— plaintiff seeking worldwide injunction and disclosure
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order in support of foreign proceedings — whether jurisdiction to

grant relief — whether appropriate — whether defendant entitled to

claim privilege against self-incrimination (United Kingdom)
Crédit Suisse Fides Trust SA v Cuoghi [1997] 3 WLR 871 (CA)

Shipping — bill of leading — dangerous cargo — liability of shipper
— cargo of groundnuts infected with Khapra beetle — shippers and
carriers unaware of infestation at time of shipment — carriers
required to dump whole of cargo at sea although no danger of beetle
infestation spreading to other cargo — vessel detained and delayed
— whether groundnut cargo being goods of a ‘dangerous nature’ —
whether shipper’s liability excluded or qualified under Hague Rules
— whether shippers’ liability divested by virtue of indorsement of
bill of lading (United Kingdom)

Effort Shipping Co Ltd v Linden Management SA and Another;
the Giannis NK [1998] 1 All ER 495 (HL)

Injunction — jurisdiction to grant — restraint of foreign proceedings
— aircraft crash in India — proceedings Texas by English
claimants against manufacturers of aircraft — whether jurisdiction
in English courts to restrain (United Kingdom)

Airbus Industrie GIE v Patel and others [1998] 2 WLR 686 (HLy

Immigration — leave to enter — refugee — asylum — fear of
persecution held by applicant for refugee status — civil war in
country of origin — Home Office refusing to grant refugee status
— applicant not having current well-founded fear of persecution if
returned to country of origin — whether sufficient that applicant
originally fled country or remained abroad for well-founded fear of
persecution — meaning of ‘refugee’ in context of civil war —
Convention and Protocol relating to the Status of Refugees, Art
1A(2) (United Kingdom)

Adan v Secretary of State for the Home Department [1998]
2 Al ER 454 (HL)

Conflict of laws — jurisdiction — restitution — speculative financial
transactions by bank on behalf of Scottish local authority —
transactions subsequently held void ab initio — bank’s claim in
England against authority — motion by authority to strike out for
want of jurisdiction — whether special jurisdiction in English court
— whether matter “relating to a contract”— whether “relating to
tort, delict or quasi-delict” (United Kingdom)

Kleinwort Benson Ltd v Glasgow City Council [1997]
3 WLR 923 (HL)

Diplomatic privilege — immunity from legal process — ruler of
constituent territory of recognised state — defendants seeking to
bring third party proceedings against constituent territory —
defendants issuing third party notice against ruler of constituent
territory in his public capacity as ruler — ruler of constituent
territory also President of the State — ruler applying to set aside
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notice on ground of diplomatic immunity — whether notice should
be set aside (United Kingdom)
Bank of Credit and Commerce International (Overseas) Ltd
(in liquidation) v Price Waterhouse (a firm) and Another
(Abu Dhabi and others, third parties) [1997] 4 All ER 108 1187
Child abduction and custody — wrongful removal — return of child
— consideration to be given to child’s own views
(United Kingdom)
Cameron v Cameron (No.2) 1997 SLT 206 (OH); Review
para 97/856 1188

Other Developments
Council of Europe, Second Summit: Final Declaration and

Action Plan 1189
Council of Europe: Corruption in Public Procurement — 2nd Europe

an Conference of Specialised Services in the Fight against

Corruption, Tallinn (Estonia), 27-29 October 1997 1194
: UN Code of Conduct for Public Officials 1197
t WTO: Guidelines for Observer Status 1198
‘ Mediterranean MOU on Port State Control 1997 * 1200
Inter-Parliamentary Council: Universal Declaration on Democracy 1201
15" Asian Regional Conference, Canberra, Australia, 17-19
February 1998 1204,
Summit of the South Asian Association for Regional Co-operation
(SAARC): Colombo Declaration 1206
Moves to accede to the International Mercenaries Convention
(Australia) 1217
Shiprider takes effect (Jamaica) 1218
Convention relating to illegal firearms ratified
(Trinidad and Tobago) 1219
Articles 1221

United Nations Diplomatic Conference to Adopt the Statute

Establishing the International Criminal Court

(Dr A Rohan Perera) 1221
The Role, Preparation and Performance of Civilian Police in

United Nations Peacekeeping Operations

(Dr Duncan Chappell and John Evans) 1248
Parliamentary Privilege and the Common Law of Corruption:

R v Greenway and Others (Professor A W Bradley) 1317
Change of Position in the Law of Unjust Enrichment

(Michael Mcllroy) 1324
Conflict in Melanesia: Customary Law and the Rights of Women

(Kenneth Brown and Jennifer Corrin Care) 1334
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Maintenance of suit — champerty — solicitor’s fees — contingent
fee arrangement — solicitor to recover ordinary profit costs only if
client won — client successful and awarded costs — losing party
contesting liability to pay profit costs — whether contrary to public
policy and unlawful for solicitor to agree to forgo all or part of fee
if client lost — whether losing party liable to pay profit costs
(United Kingdom)

Thai Trading Co (a firm) v Tavior and Another [1998]
2 WLR 893 (CA)

Practice — judgments — handed down judgments — availability —
Judgments in advance of hearing — approved versions —
uncorrected copies — approved judgments — restrictions on
disclosure or reporting — approved versions of ex tempore
Judgments citation of authorities (United Kingdom)

Practice Statement, Supreme Court, 22 April 1998;
[1998] 2 All ER 667

Statutory Instrument — validity whether wltra vires — Lord
Chancellor by Order repealing provisions giving poor litigants
exemption from or reduction of Supreme Court fees — applicant on
income support unable to afford fees — whether constitutional ri ght
of access to court — whether removal of exemption from fees
denial of access to court — whether unlawful (United Kingdom)

Regina v Lord Chancellor, Ex parte Witham [1998] 2 WLR 849

Fees — taxation — agreement of fees by instructing solicitor (United
Kingdom)

Spath Holme Ltd v Greater Manchester and Lancashire Rent
Assessment Committee (No.2); Curtis v London Rent Assessment

Committee, Queen’s Bench Division, The Times, 2 January 1998;

Review para 98/303

Advice and assistance — functions of solicitor entrusted to self-
employed consultant — liabilities not covered by legal aid (United
Kingdom)

Rv Legal Aid Board, ex p Rafina, Queen’s Bench Division,
The Times, 19 February 1998; The Independent, 3 March 1998:
Review para 98/764
Legal aid — costs — jurisdiction to award — legally aided plaintiff’s
negligence action — Legal Aid Board’s delay in authorising
solicitor to obtain expert cvidence — delay necessitating
adjournment of trial date — whether jurisdiction to order payment
by Board of plaintiff’s costs of adjournment (United Kingdom)
Kelly v South Manchester Health Authority [1998] | WLR 244
Magistrates — jurisdiction — trail of information — validity of
information — laying of information — time limit — information
in relation to Companies Act offence not laid within time limit
contained in statutory provision -— offence charged triable either
way --— whether statutory provision applying to offences triable
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Judicial Decisions

Administrative Law

Applicant seeking declaration under Judiciary Act 1903 (Cth) that
inquiry of Anti-Dumping Authority beyond power and unfawful —
injunction sought restraining Authority from continuing inquiry —
inquiry made pursuant to s.9(2) of Anti-Dumping Authority Act
1988 (Cth) (Authority Act) — whether such inquiry can be made
pursuant to s.9(2) where other provisions of Act explicitly authorise
and govern holding of inquiry — whether Authority can
recommend publication of notice under s.69TG(1) of Customs Act
1901 (Cth) when acting pursuant to s.9(2) — whether Authority can
hold special inquiry in respect of negative prima facie decision —
construction of Authority Act — Authority Act authorises
imposition of dumping duties in national public interest —
Section 9 of Authority Act to be construed according to ordinary
meaning of its text sufficiently wide to authorise inquiry and
recommendation — application dismissed

Taxation and revenue — customs and excise — customs —
anti-dumping — importation of goods — imposition of dumping
duty — inquiries and reports under Customs Act 1901 (Cth) and
Anti-Dumping Authority Act 1988 (Cth) (Australia)

Stora Australia Pty Ltd v Anti-Dumping Authority and Others
(1998) 155 ALR 289 (FC)

Citizenship and migration — certificate of Australian citizenship —
revocation — (CTH) Australian Citizenship Act 1948 s.13(1)

Administrative law — administrative decisions — revocation —
invalid decision — misrepresentation — functus officio (Australia)

Leung and Another v Minister for Immigration and Multicultural
Affairs (1997) 150 ALR 76 (FC)

Building — contract — arbitration — contractors claiming payment
for work certified by architects — employers alleging negligence
and breach of contract by contractors and architects — contractors
seeking appointment of arbitrator in accordance with contract —
employers commencing High Court action — contractors
application to stay action — whether arbitrator’s power to open up,
review and revise exclusive (United Kingdom)

Beaufort Developments (NI) Ltd v Gilbert Ash NI Ltd
[1998] 2 WLR 860 (HL)

Arbitration
Arbitration clause — construction — “Any dispute arising from this
charter” or bill of lading — claim for breach of contract,

negligence, and misleading and deceptive conduct

Arbitration clause — conflict with statute — (CTH) Carriage of
Goods by Sea Act 1991 5.11(2) — (CTH) International Arbitration
Act 1974 5.2C
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members — women on extended leave from bank for reasons
connected with childbirth and child-care, during period of corporate
restructuring — group denied opportunity to express interest in
voluntary retrenchment available to other employees — group
subject to disadvantageous conditions with respect to applying for
new positions which became available by reason of restructure —
whether employment requirement constituted discrimination —
whether conditions imposed by bank reasonable in all
circumstances — onus of proof — whether failure to consider effect
of entitlements associated with extended leave, including guarantee
of comparable job on return — selection of appropriate base group
for determining proportionate ability to comply with conditions
imposed
Administrative law — judicial review — review of decision of
Human Rights and Equal Opportunity Commission — finding that
claim of indirect discrimination substantiated — no determination
as to appropriate relief — whether reviewable decision (Australia)
Commonwealth Bank of Australia v Human Rights and Equal
Opportunity Commission and Another (1997) 150 ALR 1 (FC) 879
Official languages — Commissioner of Official Languages finding
public servant’s language of work rights infringed and making
recommendations — extent of remedies under Official Languages
Act, 5.77(4) — damages — formal apology
Public service — selection process — term appointee failing »
performance review, excluded from rehiring eligibility list —
alleging due to denial of training, work instruments in English —
Commissioner of Official Languages finding language of work
rights infringed, making recommendations — extent of remedies
under Official Languages Act, s.77(4) — damages — formal
apology (Canada)
Robert Lavigne v Human Resources Development (formerly
Health and Welfare) Canada and Her Majesty the Queen; The
Office of the Commissioner of Official Languages (Intervenor)
{1997] 1 FC 305 (TD) 882
Practice and procedure — appeals to Court of Appeal — when Court
of Appeal will reconsider its own previous decisions
Industrial law — redundancy — whether compensation to be awarded
when contract made no provision for redundancy payment —
whether compensation payable for loss of employment — factors

rendering redundancy procedurally unfair — quantum of
compensation appropriate (New Zealand)
Aoraki Corporation Ltd v Mc Gavin [1998] 3 NZLR 276 (CA) 883

Discrimination, sex — employment — compensation — applicants
discharged from armed forces because of pregnancy — calculation
of compensation (United Kingdom)
Ministry of Defence v Wheeler, Same v Donald; Same v Nixon;
Same v Joslyn [1998] 1 WLR 637 (CA) 886
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Charity — proceedings — parties — Attorney General — religious
mission registered as corporate body in India and enjoying
charitable status there having temple in London — mission
bringing proceedings against registered charity under similar name
claiming its assets — whether proceedings ‘charity proceedings” —
whether mission ‘a charity’ -—— whether Attorney General a
necessary party to proceedings (United Kingdom)

Gandiya Mission and others v Brahmachary and others
[1997] 4 All ER 958 (CA)

Partnership — dissolution — effect — agreement signed by partners
prematurely dissolving partnership without consent of one partner
— partner treating agreement as repudiatory breach of partnership
deed and accepting repudiation —— whether partner discharged from
obligations under partnership deed — whether partner obliged to
contribute towards partnership liabilities (United Kingdom)

Hurst v Bryk [1998] 2 WLR 269 (CA)

Constitutional Law and Human Rights

Agent or instrumentality of Crown — whether statutory corporation
is Commonwealth or agent or instrumentality of Commonwealth <—
whether Commonwealth may sue statutory agency of Crown in
right of Commonwealth — Commonwealth Constitution s.75(iii)

Courts and judicial system — jurisdiction — whether Supreme Court
of ACT has jurisdiction to hear claim by Commonwealth against
statutory agency of Commonwealth

Damages — assessment — breach of lease — relocation to temporary
and permanent premises following emergency vacation of
structurally unsound building — betterment — use of idle resources
— loss of opportunity to exercise options — loss of value of fitout
— calculation of residual value of fitout — costs of fitout in
temporary premises — costs of fitout in permanent premises —
breach of lease — expenses incurred in relation to relocations —
cleaning services — legal fees — overtime — inter-governmental
payments — appropriate discount rate for damages awarded to
Commonwealth — interest — prejudgment award — appropriate
interest rate for damages awarded to Commonwealth (Australia)

Commonwealth of Australia v Silverton Ltd and Others (1997)
130 ACTR 1 (SC (ACT))

Articles 21, 48, 226 — right to life — certain age limit was prescribed
for admission in engineering course — persons not entitled for
admission due to age bar contended that the provision was violative
of Article 21 — question of violating fundamental right does not
arise — age limit can be prescribed (India)

A Balasubramaniam v The Secretary to Government Education
Department, AIR 1996 Madras 95. Digest of Legislative and
Constitutional Cases Vol XXXIII, No.6, June 1996, 13

783

784

786

790

X



Constitution — fundamental rights and freedoms — complaint that
amendment to school examination regulations amounting to
unequal treatment of pupils — whether constitutional redress
available — whether Constitution expressing general justiciable
principle of equality — whether need for conformity with
international instrument requiring interpretation of Constitution
incorporating equality provision (Mauritius)

Matadeen and Another v Pointu and Others and Minister of
Education and Science [1998] 3 WLR 18 (PC) 790

Fundamental rights — protection against cruel, inhuman or degrading
punishment — accused convicted of stock theft — similar previous
conviction — statutory minimum sentences — statute excluding
court from suspending minimum sentence — whether mandatory
minimum sentence unconstitutional — appropriate test —
proportionality — appropriate remedy -— whether particular
sentence to be set aside or statutory provision to be declared
unconstitutional — appropriate test — onus of proof (Namibia)

State v Vries [1997] 4 LRC 1 (HC) 792

Fundamental rights — equality — protection against discrimination
—presumption of negligence — responsibility for fires — «
enactment establishing ‘fire control areas’ — presumption of
negligence imposed on landowners outside fire control areas, but
not on those inside — whether presumption discriminatory — fair
trial — right to presumption of innocence in criminal trial —
reverse onus provision — statutory presumption of negligence —
whether constitutional validity of provision to be determined on
application by party to civil proceedings — interpretation of statute
— constitutional principles of interpretation (South Africa)

Prinsloo v Van der Linde and Another [1998] 1 LRC 173 (CC) 794

Constitution — President — powers — source — prerogative of
mercy — judicial review — whether available — Presidential Act
1994 — fundamental rights — equality — protection against
discrimination —gender — remission of sentences of certain
prisoners including mothers of minor children under the age of 12
— whether statute discriminating against father and child on
grounds of gender — whether discrimination fair and reasonable —
whether remedy available — appropriate order (South Africa)

Hugo v President of the Republic of South Africa and Another

[1998] I LRC 662 (SC; CC) 796
Fundamental rights — equality — public policy — marriage by
Muslim rites — whether potentially polygamous union per se

contrary to public policy — whether court preluded from enforcing
claims in terms of the contractual relationship arising from such
marriages — common law to be applied and developed in
accordance with the spirit, purport and objects of the fundamental
rights provisions — principles of equality, tolerance of diversity



withdrawal of funds be authorised by Act of Parliament —
unauthorised withdrawal of funds — whether illegal

Contract — validity — public policy — unauthorised government
housing scheme — plaintiff entering contract following unlawful
act of minister —scheme corrupt, illegal and constituting misuse of
public moneys — whether contract void and unenforceable

Restitution — payment from public fund — payment made without
proper authorisation — need for protection of public funds —
whether payment recoverable by state — whether state entitled to
recover money outstanding under illegal and unenforceable
contract (Zimbabwe)

Davison Moses Foroma v Minister of Public Construction
and National Housing and Another [1997] 4 LRC 174 (HC)

Fundamental rights — freedom of expression — political parties —
funding — state funding of political parties — legislation providing
funding for parties with specified number of MPs — parties with
fewer than specified number ineligible for funding — only ruling
party meeting eligibility criteria — whether legislation thereby
violating freedom of expression guaranteed under Constitution —
locus standi — application for redress —register of voters —
challenge to provisions of Electoral Act — whether political
association having standing to mount challenge (Zimbabwe)

United Parties v Minister of Justice, Legal and Parliamentary
Affairs and Others [1998] 1 LRC 614 (SC)

Fundamental rights — freedom of expression — telecommunications
services — regulation — monopoly — applicant company
investing resources in establishing cellular telephone service as
private entity to compete with public sector operator — exclusive
monopoly of the Posts and Telecommunications Corporation no
longer existing — legislation creating machinery to process and
consider applications for licences to operate a cellular telephone
service — whether structure of legislation and manner of
implementation such as to effectively recreate monopoly earlier
declared unconstitutional — whether in breach of constitutional
rights — whether saved as reasonably justifiable

Constitutional law — fundamental rights — enforcement — remedies
— Court’s discretion to make such orders as may be appropriate for
the purpose of enforcing or securing the enforcement of Declaration
of Rights (Zimbabwe)

T S Masiyiwa Holdings (Pvt) Ltd and Another v Minister of
Information, Posts and Telecommunications [1997]
4 LRC 160 (SC)

Consumer Protection
Trade practices — misleading or deceptive conduct — use by
appellants of “Nike” as name of their products — relevance of
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Administrative law — natural justice — whether Attorney-General

required to afford natural justice to person before cancelling
criminal justice certificate — whether rules of natural justice
require Attorney-General to give notice to person of intention to
cancel criminal justice certificate — powers and duties — applicant
lost permanent resident status after fleeing Australia — whether
duty owed to advise applicant of entitlement to apply for resident
return visa (Australia)

Wasfi v Commonwealth of Australia and Another (1998)

155 ALR 310 (FC)

Refugee law — protection visa — whether respondents unable or

unwilling to avail themselves of protection of country of nationality
— whether presumption of State protection — whether failure to
make express in respect of State protection — application of
relocation principle (Australia)
Minister for Immigration and Multicultural Affairs v A and
Others (1998) 156 ALR 489 (FC)

Refugees — review by Refugee Review Tribunal — denial of

substantial justice for purposes of 5.420(2) of Migration Act 1958
— whether tribunal was required to indicate to applicant that certain
evidence was not considered probative — whether tribunal was
required to hold second oral hearing to consider further evidence
and argument which had come to light following first oral hearing
— circumstances in which tribunal should seek additional
information — relevance of attitude of applicant’s representative in
deciding whether further evidence or further oral hearing was
required (Australia)

Khan v Ministry for Immigration and Multicultural Affairs

(1997) 150 ALR 602 (FC)

Immigration — limited leave to enter — dependant — British worker

living with non-EC spouse in another member state — whether
spouse entitled to same rights of residence in United Kingdom as
British citizen — whether entitled to indefinite leave to remain
(United Kingdom)

Regina v Secretary of State for the Home Department, Ex parte

Sahota; Regina v Same, Ex parte Zeghraba [1998] 2 WLR

626 (CA)

Industrial and Intellectual Property
Trade practices — misleading or deceptive conduct — use by

appellants of “Nike” as name of their products — relevance of
consumers’ “erroneous assumption” that there was connection
between appellants’ products and the respondents — character of
question as one of fact — circumstances in which injunctions will

be awarded
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and recognition of plural nature of society — application to
determine concepts of public policy applicable

Contract — debt — prescription — extinctive prescription — waiver
of right to rely on prescription as a defence — public policy —
whether contractual term that a debt will not prescribe valid and
enforceable —whether contrary to public policy (South Africa)

Ryland v Edros [1997] 4 LRC 70 (SC)

Fundamental rights — right to fair trial — right to consult with a legal
practitioner and to be informed promptly of this right — police
failing to inform arrested person of the right — effect of failure on
admissibility of subsequent self-incriminating statements — effect
of failure on subsequent conduct by arrested person — whether
infringement of constitutional right — discretion of court to include
or exclude evidence — whether discretion properly exercised
(South Africa)

State v Nombewu [1997] 4 LRC 116 (5C)

Fundamental rights — limitations — right of access to court —
amnesty — acts committed in course of past conflicts — liability of
individuals and state — liability excluded by Act of Parliament —
whether statutory amnesty infringing constitutional right —
whether amnesty authorised by Constitution -— whether extent of
amnesty exceeding that authorised by Constitution — civil and
criminal liability of individuals and state — vicarious liability of
other bodies, organisations or persons — liability excluded by Act
of Parliament — whether granting of statutory amnesty infringing
constitutional rights

Constitutional law — legislative power — international treaty
obligations —amnesty — acts committed in course of past conflicts
— liability of individuals and state — liability excluded by Act of
Parliament — Act of Parliament authorised by Constitution —
whether amnesty in breach of state’s obligations under international
law (South Africa)

Azanian People’s Organisation (AZAPO) and Others v President
of the Republic of South Africa and Others [1997] 4 LRC
40 (CC)

Constitution — Parliament — legislative powers — scope —
Ombudsman — Constitution providing for office and powers of
Ombudsman — legislation extending powers and functions of

Ombudsman — whether legislation unconstitutional — jurisdiction
— Minister directing aircraft purchase by company — inquiry by
Ombudsman — directors challenging jurisdiction of Ombudsman
— whether inquiry by Ombudsman into purchase by company ultra
vires (Vanuatu)
Virelala and Others v Ombdusman of the Republic of Vanuatu
[1997] 4 LRC 282 (SC)
Constitution — public funds — withdrawals — requirement that
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consumers’ “erroneous assumption” that there was connection
between appellants’ products and the respondents — character of
question as one of fact — circumstances in which injunctions will
be awarded

Trade marks — application for expungement of registered trade mark
—whether mark wrongly remained in register due to use likely to
deceive or cause confusion — “secondary operation” of 5.28 of
Trade Marks Act 1955 — whether $.28 operates in respect of post-
registration conduct — whether registered proprietor of trade mark
must be guilty of “blameworthy conduct” for mark to be expunged
-— what constitutes “blameworthy conduct” — whether conduct
must cause likelihood of deception or confusion — relevance of
conduct calculated to take advantage of likelihood of deception or
confusion — whether applicants for expungement were “persons
aggrieved” — whether applicants for expungement estopped from
pursuing relief claimed (Australia)

Campomar Sociedad Limitada and Another v Nike International
Ltd and Another (1998) 156 ALR 316 (FC)

Trade practices — misleading or deceptive conduct — lease of shop
in shopping centre — representations by landlord — whethers
misleading or deceptive — tenant signed deed of acknowledgment
that no representations made by landlord — whether deed bar to
claim for relief — whether tenant induced to enter lease by
representations (Australia)

100F Australia Trustees (NSW) Lid v Tantipech and Another
(1998) 156 ALR 470 (FC)

Contract

Conditions — waiver of condition — whether condition was for sole
benefit of purchaser — distinction between benefit of substance of
condition and benefit of time limit (New Zealand)

Globe Holdings v Floratos [1998] 3 NZLR 331 (CA)

Terms — construction — nature of interior design contract —
whether lump sum contract or contract on basis of cost plus
reasonable profit margin (Singapore)

Tarun Chamanal Mehta v Whyte By Design [1998]
2 SLR 814 (CA)

Building — contract — arbitration — contractors claiming payment
for work certified by architects — employers alleging negligence
and breach of contract by contractors and architects — contractors
seeking appointment of arbitrator in accordance with contract —
employers commencing High Court action — contractors
application to stay action — whether arbitrator’s power to open up,
review and revise exclusive (United Kingdom)

Beaufort Developments (N1) Ltd v Gilbert - Ash NI Ltd [1998]
2 WLR 860 (HL)
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Courts Practice and Procedure

Courts and judicial system — practice and procedure — pleadings —
whether judgment may be given on ground not precisely raised in
pleadings

Consumer protection — trade practices — misleading or deceptive
conduct — passing on information provided by third party

Consumer protection — trade practices — misleading or deceptive
conduct — limitation period (Australia)

Nescor Industries Group Pty Ltd and Others v MIBA Pty Ltd and
Others (1997) 150 ALR 633 (FC)

Group representation proceeding under Pt IVA of Federal Court of
Australia Act 1976 (FCAA) — standing of Australian Competition
and Consumer Commission to be representative party in such
proceeding — matters relevant to exercise of discretion in making
of order under 5.33N of FCAA that proceedings no longer continue
under Pt IVA of FCAA — requirement of giving of usual
undertaking as to damages where injunction sought by
instrumentality of Crown (Australia)

Australian Competition and Consumer Commission v Giraffe
World Australia Pty Ltd and Others (1998) 156 ALR 273 (FC)

Representative proceedings — group members identified only by
type of loss claimed — liability and damages claims determined —
order seeking to “close the class” of group members — power of
court to make such order — exercise of power — form of notice —
time to be allowed (Australia)

McMullin and Another v ICI Australia Operations Pty Ltd and
Others (1998) 155 ALR 257 (FC)

Application under Federal Court Rules O 15A r 3 — notice of motion
— whether final or interlocutory proceedings — admissibility of
hearsay evidence — whether evidence adduced of source of
representation — discretionary considerations (Australia)

Levis and Others v McDonald and Another (1998)
155 ALR 300 (FC)

Practice and procedure — judgments and orders — seitlement of
orders — previous determination that Australian proceedings be
stayed and disputes referred to arbitration in London — conditions
on which stay granted — whether order as to costs should be made
— power of court to confer on arbitrators powers and authority to
determine costs — whether order as to security in respect of
arbitration should be made

Practice and procedure — appeal — application for leave to appeal
from interlocutory judgments — whether substantial justice would
result if leave refused — whether decisions attended with sufficient
doubt (Australia)

Hi-Fert Pty Ltd and Another v Kukiang Maritime Carriers Inc
and Another (1997) 150 ALR 345 (FC)
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Practice — judgment by default — application to set aside — defence
served by fax outside time limit ordered by court — plaintiff
unaware of defence when entering judgement in default — whether
service by fax effected when defence received into recipient’s
equipment — whether judgment regular — whether to be set aside
as of right (United Kingdom)

Anson v Trump [1998] | WLR 1404 (CA) 826

Injunction — jurisdiction to grant — restraint of foreign proceedings
—aircraft crash in India — proceedings in Texas by English
claimants against manufactures of aircraft — whether jurisdiction
in English courts to restrain (United Kingdom)

Airbus Industrie GIE v Patel and Others [1998] 2 WLR

686 (HL) 827
Contempt of court — sources of information — disclosure — plaintiff
company running national lottery under licence — copy of
plaintiff’s unaudited draft accounts wrongfully leaked by unknown
employee to journalist — whether disclosure of employee’s
identity necessary in “interests of justice” — whether order for
disclosure appropriate (United Kingdom)
Camelot Group Plc v Centaur Communications Ltd [1998] ]
2 WLR 379 (CA) , 828

County Court — practice — notice of discontinuance — defendant
refused leave to adduce further evidence on counterclaim —
defendant serving notice of discontinuance with intention of hd
adducing evidence in new proceedings — whether jurisdiction to
strike out notice of discontinuance — whether defendant entitled to
be nonsuited after notice of discontinuance struck out (United

Kingdom)
Gilham v Browning and Another [1998] 1 WLR 682 (CA) 829
Sentence — reduction — short-term or long-term prisoner —
consecutive sentences — defendant sentenced to separate

consecutive terms of imprisonment by different courts — defendant
serving short-term and long-term sentences — whether sentences to
be treated separately or as single term for purpose of calculating
defendant’s release date (United Kingdom)
R v Secretary of State for the Home Department and another,
ex parte Frangois [1998] | All ER 929 (HL) 830

Criminal Law and Procedure
Reference under s.669A of Queensland Criminal Code — Crimes Act
1914 (Cth) s.72 — intention to defraud — intention to defraud
Commonwealth — intention to defraud proprietary interest of
Commonwealth
Words and phrases — “fraudulently” (Australia)
R v Cushion (1997) 150 ALR 45 (SC) 831
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Discovery — privilege — application for review of decision of police
to withhold documents — defendants charged with offences
relating to large-scale cannabis growing — whether appropriate to
seek review at depositions stage — appropriate forum for resolution

of discoverability disputes — personal and non-personal
information — internal correspondence, jobsheets and briefing
documents — defendants believed police had paid witness for

evidence in addition to granting immunity from prosecution (New
Zealand)
Cornelius v Commissioner of Police [1998] 3 NZLR 373 (HC) 832
Criminal procedure — prosecution — police officer — whether
police officer capable of being complainant, witness and
investigating officer at same time — test — whether station house
officer — prosecution — offence of possessing prohibited arms —
arms seized from accused — police officers the only witnesses —
no witnesses called from the public — whether police evidence
capable of sustaining conviction — police officer — power to
investigate ‘cognisable offence’ — officer in charge of police
station having such power — CIA officer without such power
investigating offence — such practice illegal — whether trial was
vitiated
Appeal — appraisal of evidence — whether appellate court to review
appraisal of evidence by trial court — conviction quashed on first
appeal — appropriate considerations — whether miscarriage of
justice — differences between appeals against conviction and
appeals against acquittal — weight to be accorded by appellate
court to finding of fact in lower courts — test (Pakistan)
State v Bashir and Another [1998] 1 LRC 103 (SC) 833
Corruption — corruptly receiving gratification — whether act
committed corruptly — two limbs to be satisfied beyond reasonable
doubt — objective corrupt element and guilty knowledge —
intention of giver or receiver and whether intention tainted
transaction with objectively corrupt element —factors pointing to
proper intention to be inferred — whether breach of Police Code
sufficient to prove corruption — breach to be put in factual context
of individual case to establish charge under Prevention of
Corruption Act (Cap 241, 1993 Ed) s.5 — whether corrupt for
police officer to introduce clients to legal counsel in return for
reward in circumstances of case (Singapore)
Public Prosecutor v Low Tiong Choon [1998] 2 SLR 878 (HC) 835
Common intention — trafficking — whether common intention to put
second appellant in possession of drugs established against both
appellants — controlled drugs — joint trafficking — whether drugs
in second appellant’s possession for own consumption — whether
second appellant had income or high rate of consumption claimed
to account for large quantity of heroin found in his possession —
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effect of drug related paraphernalia found in second appellant’s flat
— presumption of trafficking — whether presumption under s.17
Misuse of Drugs Act (Cap 185) operated against second appellant
by reason of his possession of drugs — first appellant deemed in
possession of drugs under s.18(4) Misuse of Drugs Act (Cap 185)
— whether presumption under s.17 also operated against first
appellant

Evidence — confession — nature of confession — whether second
appellant’s statements connected him with offence charged —
whether second appellant’s statements amounted to confessions —
witness — co-accused’s testimony — whether testimony of witness
to be believed in its entirely or not at all — whether court competent
to accept one part of testimony and reject other (Singapore)

Tong Chee Kong & Anor v Public Prosecutor [1998]
2 SLR 843 (CA)

Prisons — prisoners’ rights — release on licence — mandatory life
sentence prisoner — prisoner committing non-violent offences
while released on licence — expiry of punitive element of sentence
and risk of violent re-offending assessed as minimal — Secretary of
State refusing to direct release — whether refusal unlawful (United*
Kingdom)

Regina v Secretary of State for the Home Department, Ex parte
Stafford [1998] 1 WLR 503 (CA)

Evidence

Evidence Act 1995 — client legal privilege — application for
inspection of letter of instructions to expert witness — whether
privilege in instructions waived when expert witness gives
evidence — whether substance of letter of instructions disclosed in
evidence (Australia)

Tirango Nominees Pty and Others v Dairy Vale Foods Ltd (1998)
156 ALR 364 (FC)

Evidence — scientific — DNA profiling evidence — statistical
probability evidence of DNA consistency of blood samples — use
by jury of such evidence — how such evidence should be presented
to jury (Australia)

R v Mitchell (1997) 130 ACTR 48 (SC)

Extradition and Fugitive Offenders

Criminal law — extradition — meaning of “extradition country” —
meaning of “territory of a country” — meaning of “territory for the
international relations of which a country is responsible” —
whether Hong Kong Special Administrative Region was a territory
of People’s Republic of China — whether Hong Kong Special
Administrative Region was a territory for international relations of
which People’s Republic of China was responsible — effect of the
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party objected to inclusion of that statement — applicant submitted
that tribunal had no jurisdiction or authority to determine objection,
because proposed extension was not a “future act” —whether it was
condition precedent to tribunal’s jurisdiction or authority that
proposed extension be “future act”
Administrative law — judicial review — application for review of
decision of Nationa!l Native Title Tribunal (Australia)
Mineralogy Pty Ltd v National Native Title Tribunal and Others
(1997) 150 ALR 467

Maritime Law
Admiralty — whether claims of shipping agent are in rem against
fund representing proceeds of sale of vessel — whether court can
go behind running account between plaintiff and shipowner to
determine whether claims in personam or in rem — Whether claim
for agency commission is claim in rem — whether agency
commission is disbursement on account of ship — whether claims
for expenses incurred in servicing and handling containers is claim
in rem — whether servicing and handling of containers is in respect
of supply of services to ship for its operation and maintenance —
whether servicing and handling of containers is in respect 0
equipping of ship (Australia)
Patrick Stevedores No.2 Pty Ltd (formerly known as Strang
Patrick Stevedoring Pty Ltd) and Others v Proceeds of Sale of the
Vessel MV Skulptor Konenkov (1997) 150 ALR 651 (FC)

Personal Property
Personal property — co-ownership — unilateral division of
co-owned property — principles of division of co-owned property
_ whether unilateral division amounts to conversion
Tort — conversion — detinue — remedy — specific restitution of
goods — order for delivery up (Australia)
Re Gillie and Others; [Ex parte Cornell] (1998) 150 ALR
110 (FC)

Professions and Trades

Natural justice — disciplinary proceedings — Professional Services
Committee — Professional Services Review Tribunal —
inappropriate practice — whether failure to accord procedural
fairness

Medicine — medical practitioner — disciplinary proceedings —
inappropriate practice — natural justice

Words and phrases — “inappropriate conduct” (Australia)

Yung v Adams (1997) 150 ALR 436 (FC)

891

893

895

896

XXV



Social welfare and services — social security — new start allowance
— Case Management Activity Agreement (Australia)

Secretary, Department of Employment, Education, Training and
Youth Affairs v O’Connell (1998) 155 ALR 199 (FC)

Social welfare and services — repatriation — veteran’s disability
pension — whether injury war-caused — whether injury caused by
serious default or wilful act — evidentiary standard — whether
applicable evidentiary standard “beyond reasonable doubt” —
“war-caused injury”

Administrative law — appeal — Administrative Appeals Tribunal —
submissions not put to tribunal — leave to put submissions on
appeal — costs when party successful on submissions not put to
tribunal

Words and phrases — “war-caused injury” (Australia)

Ferriday v Repatriation Commission (1997) 150 ALR 567 (FC)

Immigration

Deportation — deportation of non-citizen sentenced to imprisonment
for period of not less than one year — non-citizen was father of six
children with Australian citizenship — whether the Administrative
Appeals Tribunal was required to take the best interests of children
into account as primary consideration — whether procedural
fairness had been afforded to the appellant by the holding of a
second hearing — whether tribunal took children’s best interest into
account — relevance of children’s Australian citizenship

Administrative law — administrative tribunals — general rule that
tribunal should be reconstituted when matter is remitted for
rehearing (Australia)

Vaitaiki v Minister for Immigration and Ethnic Affairs (1997)
150 ALR 608 (FC)

Deportation — decision of delegate to deport set aside by
Administrative Appeals Tribunal — visa cancelled by Minister —
whether Minister has power — whether decision based on same
facts and circumstances as the Administrative Appeals Tribunal

Words and phrases — “excluded person” — “national interest”
(Australia)

Minister for Immigration and Multicultural Affairs v Gunner
(1998) 156 ALR 306 (FC)

Detention — applicant lost permanent resident status after fleeing
Australia — whether applicant an alien — criminal justice entry
certificate and criminal justice entry visa issued to authorise
applicant’s entry to Australia to be tried for criminal offences —
decision to cancel certificate upon completion of applicant’s
imprisonment resulting in cancellation of visa— whether Secretary
informed of arrangements for applicant’s departure from Australia
— whether subsequent detention untawful where deportation date
uncertain
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Peremptory order — failure to comply — solicitors’ inordinate and
inexcusable delay — approach to be taken by court (United
Kingdom)

Lownes v Babcock Power Ltd, Court of Appeal,
The Independent, 13 February 1998; The Times, 19 February
1998, Review para 98/811

Rights of audience — hearing in chambers — person assisting in
conduct of litigation under instructions of qualified litigator (United
Kingdom)

Re H-S (Minors) (Chambers Proceedings: Right of Audience),
Court of Appeal, The Times, 25 February 1998; Review
para 98/961

Jury — verdict — majority verdict — premature maturity direction —
prejudice to defendant (United Kingdom)

R v Shields [1997] Crim LR 758 (CA); Review para 98/438

Trial — defendant’s absence owing to illness — discretion of judge
to continue trial — risk of prejudice (United Kingdom)

R v Pearson, Court of Appeal, The Independent, 25 February
1998; Review para 98/643

Trial — change of counsel — criticism of previous counsel — appeal
proceedings (United Kingdom)

R v Nasser, Court of Appeal, The Times, 19 February 1998;
Review para 98/642

Costs — taxation — solicitor — plaintiffs instructing London
solicitors for actions heard outside London -— plaintiffs awarded
costs on standard basis — whether solicitors’ costs to be taxed at
London charging rates — whether costs of instructing solicitors
reasonably incurred (United Kingdom)

Wraith v Sheffield Forgemasters Ltd; Truscott v Truscott [1998]
1 WLR 132 (CA); [1998] | All ER 82 (CA)

Costs — taxation — solicitor — contentious business agreement —
statutory provision limiting costs recoverable to amount payable to
solicitor under agreement — whether statutory provision to be
applied on an item by item basis — whether statutory provision
providing a global cap, so that receiving party may recover hourly
expense rates exceeding those agreed (United Kingdom)

General of Berne Insurance Co v Jardine Reinsurance
Management Ltd and Others [1998] 2 All ER 301 (CA)

Legal aid — costs — practice — Court of Appeal on appeal from
county court making order for costs against legally aided party —
costs “not to be enforced without leave of the court” — whether
application for such leave taking steps for enforcement of costs
order — whether county court having jurisdiction to entertain
application and determine amount of liability (United Kingdom)

Ager v Ager [1998] 1 WLR 1074 (CA); [1998] 1 All ER
703 (CA)
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Trade marks — application for expungement of registered trade mark
— whether mark wrongly remained in register due to use likely to
deceive or cause confusion — “‘secondary operation™ of s5.28 of
Trade Marks Act 1955 — whether $.28 operates in respect of
post-registration conduct — whether registered proprietor of trade
mark must be guilty of “blameworthy conduct” for mark to be
expunged — what constitutes “blameworthy conduct” — whether
conduct must cause likelihood of deception or confusion —
relevance of conduct calculated to take advantage of likelihood of
deception or confusion — whether applicants for expungement
were “persons aggrieved” — whether applicants for expungement
estopped from pursuing relief claimed (Australia)

Campomar Sociedad Limitada and Another v Nike International
Ltd and Another (1998) 156 ALR 316 (FC)

Patents — infringement — account of profits — deductions for
infringer’s fixed overheads — whether allowable — business sold
by infringer — whether capital profits received in respect of trade
marks and goodwill of infringing articles — whether items of
capital profits can be included in account — whether interest should
be added to sums allowed (Australia) N

Kettle Chip Co Pty Ltd (now known as ACN 003 655 132 Pty
Ltd) v Apand Pty Ltd (formerly CCA Snack Foods Pty Ltd) and
Another; Kettle Chip Co Pty Ltd (now known as ACN 003 655
132 Pty Ltd) v Associated Products & Distribution Pty Ltd
(1998) 155 ALR 134 (FC)

Trade marks — validity of registration — distinctiveness — generic
use of name — loss of distinctiveness — infringement — deceptive
similarity (Australia)

Powell v Glow Zone (1997) 150 ALR 411 (FC)

Intellectual property — designs — registered design of mining
conveyor module — appeal from trial judge’s holding that, first,
registration of design was invalid because it was not novel or
original, and secondly, that design be removed from Register of
Designs — whether design is to be compared with one particular
earlier design, or with the fundamental form of conveyor structures
well known in the industry — whether the trial judge impermissibly
“made a mosaic” of items of prior art (Australia)

Control Pty Ltd v Meco McCallum Pty Ltd and Another (1997)
150 ALR 425 (FC)

Equity — remedies — pre-trial relief — interlocutory injunction —
grant — exercise of discretion — balance of convenience test —
application

Passing off — reputation and goodwill — foreign company —
whether requirement that plaintiff have place of business in
jurisdiction before maintaining action for passing off — whether
plaintiff having goodwill within jurisdiction
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Trade marks — registration — meaning of disclaimer — extent of
protection of trade mark (Jamaica)

McDonald’s Corporation v McDonald’s Corporation Ltd and
Another [1997] 4 LRC 646 (CA)

Trade marks and trade names — infringement — establishment of
infringement — whether word “Vintage™ was trade mark or merely
descriptive (New Zealand)

Mainland Products Ltd v Bonlac Food (NZ) Ltd [1998]
3 NZLR 341 (CA)

Industrial Relations

Commonwealth employee compensation — election to pursue
common law rights — administrative determination that
compensation is payable —whether essential pre-condition to valid
election — permanent impairment — meaning of “payable”

Words and phrases — “payable” (Australia)

Walsh v Commonwealth of Australia (1998) 155 ALR 182 (CA)

Trade unions — purported merger of deregistered union with
registered union — possession and control of property of
deregistered trade union committed to Custodian by order of
Governor — prohibition on disposition of property of deregistered
union without consent of Custodian — option of Custodian to avoid
disposition — manner of exercise of option

Voluntary associations -— unincorporated associations — property —
purported amalgamation of association with incorporated
association ——possession of unincorporated association’s property
committed to Custodian — disposal of property prohibited without
consent of Custodian — option of Custodian to avoid disposition of
property — manner of exercise of options

Trusts — powers of sale — beneficial interest — unincorporated
association — possession of property commiited to Custodian —
unincorporated association prohibited from disposing of property
without consent of Custodian — option of Custodian to avoid
purported disposition of property

Words and phrases — “void” — “option” — “election” (Australia)

State of Victoria and Another v Sutton and Another (1998)
156 ALR 579 (HC)

Workers” compensation — injury — employee suffered stroke in
course of employment — whether injury — whether injury requires
rupture or breaking of tissue — (CTH) Safety Rehabilitation and
Compensation Act 1988 ss.4, 14(1)

Words and phrases — “injury” — “disease” — “ailment” (Australia)

Australian Postal Corporation v Burch (1998) 156 ALR
483 (FC)

Civil and political rights — discrimination law — indirect
discrimination in employment on ground of sex — representative
action by national union on behalf of group of Western Australian
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Insurance
Reinsurance — proportional reinsurance — insurer claiming from
reinsurer proportion of expenses incurred in investigating, settling
or defending claims by insured — whether implied term allowing
recovery necessary to give contract business efficacy — whether to
be implied by reason of custom and practice of London insurance
market (United Kingdom)
Baker v Black Sea and Battic General Insurance Co Ltd;
Equitas Reinsurance Ltd (Interveners) [1998] 1 WLR 974 (HL)
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Aboriginals and Torres Strait Islanders — land rights — native title
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Statutes and Statutory Interpretation
Statute — retroactive effect — limitation of action — Brunei statute
providing for 12-month period of limitation — later enactment
repealing earlier statute and substituting longer limitation period —
whether affecting accrued right to plead time bar (Brunei
Darussalam)
Marsal v Apong and Another [1998] 1 WLR 674 (PC)

Torts

Damages — personal injuries — measure of damages — general
damages — loss of earnings — Griffiths v Kerkemeyer damages for
gratuitous care — whether interest should be awarded on damages
for past care — appropriate rate of interest on award of damages for
past care — whether commercial rates of interest should be applied
(Australia)

Grincelis v House (1998) 156 ALR 443 (FC)

Conversion — goods discovered by National Crime Authority on
leased premises — possessory rights under search warrant —
whether sole occupier of residential premises has right to
possession of goods of which not true owner — whether occupier
has manifested sufficient intention to exercise control over
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Chairman, National Crime Authority v Flack (1998) 156
ALR 501 (FC)

Negligence — causation — professional negligence — medical
practitioner — failure to warn of material risk in respect of
operation — whether failure to warn caused injury — loss of
chance — assessment of damages — whether possibility that

plaintiff would have suffered harm independently or defendant’s
negligence (Australia)
Chappel v Hart (1998) 156 ALR 517 (HC)

Law Reform
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The Execution of Deeds and Documents by or on Behalf of Bodies
Corporate (United Kingdom)
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Review of the adversarial system of litigation (Australia)
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Amendment Act 1996 (India)
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Legal professional privilege — inquiries by Law Society following
complaint to it — production of documents to Law Society —
whether waiver of privilege, imputed or implied (Australia)

Goldberg and Another v Ng and Others (1995) 132 ALR 57

Solicitors — costs ordered against solicitors personally —
unreasonably instituting proceedings — proceedings commenced
for improper purpose (Australia)

White Industries (Qld) Pty Ltd v Flower and Hart (a firm) (1998)
156 ALR 169 (FC)

Enrolment as an advocate — rules framed by Bar Council of
Maharashtra — prohibiting entry into legal profession of persons
engaged in other professions — whether rule violative of Arts 14
and 21 (India)

(Dr) Haniraj L Chulani v Bar Council of Maharashtra and Goa,
AIR 1996 Supreme Court 1708

High Court Judge — not holding a post under the Union or a State —

hence not a Government servant
Union of India v Pratibha Bonnerjea, AIR 1996 Supreme
Court 693

Exchange of information — powers and functions of the Attorney-
General (Isle of Man)

Petition of Richardson (1998) 30 MLB 66
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Constitution — human rights and fundamental freedoms — legal
representation — murder trial — defendant mute of malice —
defendant’s counsel unable to obtain instructions — trial
proceeding with defendant unrepresented — whether infringement
of defendant’s constitutional rights to protection of law and to legal
representation — whether trial unfair — defendant’s counsel
advancing no argument on application for leave to appeal against
conviction — whether dismissal of application fair (Jamaica)

Delroy Ricketts v The Queen [1998] 1 WLR 1016 (PC)

Constitution — fundamental rights and freedoms — right to fair
hearing — barrister defending civil action as litigant in person —
judge exercising statutory discretion to deny defendant opportunity
to address court — plaintiff’s counsel making submissions on
plaintiff’s behalf — whether defendant receiving fair hearing —
exercise of statutory discretion so as to secure fair hearing
(Mauritius)

Der Hurnam v SSV Paratian [1998] 2 WLR 780 (PC)

Fundamental rights — fair trial — right of accused to counsel of his
choice — scope — trial judge refusing to grant adjournment to
enable accused to be represented by counsel of own choice —
whether refusal to adjourn depriving accused of fair trial —
Constitution of the Republic of Singapore 1988, Art 9(3)
(Singapore)

Balasundaram v Public Prosecutor [1997] 4 LRC 597

Solicitor — duty — conflict of interest — solicitor acting for
borrowers and lender in remortgage of borrowers’ home — lender
operating scheme allowing borrower to certify income and
guarantee conduct — lender instructing solicitor to report on title to
property and advise on compliance with loan conditions — no
requirement to report on borrowers’ existing mortgage account —
solicitor receiving information prior to completion relating to
arrears on existing mortgage — whether solicitor’s duty to inform
lender (United Kingdom)

National Home Loans Corporation Plc v Giffen Couch and
Archer (a firm) [1998] | WLR 207 (CA)

Contract — illegality — enforceability of contract — contract with
firm of solicitors for payment of share of fees in consideration for
introduction of clients — alleged contract prohibited by rules
having effect of subordinate legislation — plaintiff ignorant of
prohibition — claim for sums outstanding under contract —
whether contract enforceable — whether alternative claim in
restitution available (United Kingdom)

Mohamed v Alaga & Co (a firm) [1998] 2 All ER 720

Solicitor — contempt of court — court’s supervisory jurisdiction —
defendants’ solicitor airing personal undertaking to court —
allegation of breach by defendants — committal proceedings
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against defendants’ solicitor — plaintiff applying for compensation
for breach of undertaking — inordinate and inexcusable delay in
issuing proceedings — whether to be struck out as abuse of process
(United Kingdom)
Taylor and Another v Ribby Hall Leisure Ltd and Another
[1998] 1 WLR 400 (CA)

Partner — holding out as partner — reliance on holding out (United
Kingdom)

Nationwide Building Society v Lewis, Court of Appeal, The
Times, 6 March 1998; Review para 98/1163

Solicitor as executor and trustee — negligence — exemption clause
in will drafted by solicitor — circumstances when solicitor can take
benefit (United Kingdom)

Bogg v Raper, Court of Appeal, The Times, 22 April 1998;
Review para 98/1485

Judgment — reserved — inordinate delay in delivery of judgment
(United Kingdom)

Goose v Wilson Sandford and Co, Court of Appeal, The Times,
19 February 1998; Review para 98/750

Jury — protection of jury — judge’s discretion — prosecution
applying for jury protection without giving reasons or calling
evidence — judge granting application and ordering that jurors
should be known by numbers instead of having their names read out
— whether judge right to do so — whether defendant’s conviction
unsafe (United Kingdom)

R v Comerford [1998] 1 All ER 823

Libel and slander — privilege — absolute privilege — judicial
proceedings — defendant council serving contribution notice on
plaintiff’s husband in respect of costs of fostering their adoptive son
— plaintiff’s solicitor requesting information from defendants’
solicitor as to who had initiated removal of son into foster
accommodation — whether answer given absolutely privileged
(United Kingdom)

Waple v Surrey County Council [1998] 1 All ER 624 (CA);
[1998]2 WLR 860 (CA)

Costs — order for costs — discretion — pre-emptive order —
plaintiffs entering into conditional fee agreements with legal
advisers — judge refusing to make order debarring defendants from
seeking order for costs against plaintiffs’ legal representatives
personally — whether judge right to do so

Practice — Queen’s Bench Division — chambers proceedings —
judge permitting directions made in chambers to be released to
press but ordering parties and their advisers not to make any
comments to media — whether judge right to do so (United
Kingdom)

Hodgson and other v Imperial Tobacco Ltd and others [1998]
2 AIl ER 673 (CA)
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Extradition (Hong Kong) Regulations (Statutory Rules 1997 No
123) (Cth)

Words and phrases — “‘territory of a country” (Australia)

Tse Chu-Fai v Governor of the Metropolitan Reception and
Another (1997) 150 ALR 566 (SC-NSW)

Extradition — committal proceedings —- ‘“accused” person —
warrant of arrest issued by German judge — whether applicant
“accused” or mere suspect (United Kingdom)

In re Ismail [1998] 3 WLR 495 (HL)

Finance, Trade and Economic Development

Taxation and revenue — deductions — lessee of plant with option to
purchase — binding public rulings by Commissioner — whether
lessee “owner” of plant — administration of tax law — taxation
rulings — duty of fairness to taxpayer

Words and phrases — “owner” — (CTH) Income Tax Assessment
Act 1936 s.54 (Australia)

Bellinz Pty Ltd and Others v Federal Commissioner of Taxation
(1998) 155 ALR 220 (FC)

Banking — temporary management — Finance Minister assuming
temporary management of bank — bank not pursuing statutory
right of appeal — whether exclusive remedy — whether Minister’s
failure to give prior notice rendering assumption of temporary

management unlawful or procedurally unfair — whether
assumption of temporary management lawful when bank insolvent
(Jamaica)

Century National Merchant Bank and Trust Co Ltd and Others v
Davies and Others [1998]2 WLR 779 (PC)

Revenue — income tax — fringe benefits — private use or enjoyment
-— vehicles used solely for business purposes taken home by
employees — whether homes places of work (New Zealand)

Commissioner of Inland Revenue v Schick [1998] 3 NZLR
353 (HO)

Health, Education and Social Welfare
Social welfare and services — job search allowance — whether
recipients enrolled in “full-time course of education” — factors to
consider in deciding whether student enrolled in full-time course —
waiver of debt — special circumstances
Administrative law — procedure of AAT — whether error of law to
permit unsworn evidence to be given by party — natural justice —
comments by senior member during AAT hearing — whether
reasonable apprehension of bias (Australia)
Secretary, Department of Social Security v Jordan; Secretary,
Department of Social Security v Jiang (1998) 155 ALR
236 (FC)
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