3P The Yale
LLaw Journal

Article
Assimilationist Bias in Equal Protection:
The Visibility Presumption and the Case of
“Don’t Ask, Don’t Tell”
Kenji Yoshino

Essays
Bankruptcy’s Uncontested Axioms
Douglas G. Baird

Canons of Property Talk, or, Blackstone’s Anxiety
Carol M. Rose

Note
Copyright Protectionism and Its Discontents:
The Case of James Joyce’s Ulysses in America

Case Note

Volume 108 December 1998 Number 3



Article

Assimilationist Bias in Equal Protection:
The Visibility Presumption and the Case of
“Don’t Ask, Don’t Tell”

Kenji Yoshino’

CONTENTS
1. INTRODUGCTION ..ceneteeeeasetaeresteersnsesneassaassssessanssetioeseniatrinreressrsnsaiones
II. EQUAL PROTECTION IMMUTABILITY AND VISIBILITY DEFINED......

A. Immutability
B. Visibility
C. COMMORALITIOS «.oeoeeeeeeieeeeeeeeeeieee ettt r e aneees
III. EQUAL PROTECTION’S ASSIMILATIONIST BIAS.......c..cccoooiiiiiiini

A. The Substantive Defense and Its Shortcomings
B. The Political Process Defense ...........cccoooooovveiiiiminieiriinneiiiiiinns

IV. THE IMMUTABILITY PRESUMPTION ...coouiiiiiiiiiriiiiiiiiniinininnniiiiaens
A. Evasive POWer.........ccccooovimuiieniviiinreiennnneee
B. Transformative Power ..........cc.coccocevennnnne.
C. Immutability as Harbinger

V. THE VISIBILITY PRESUMPTION

+ Associate Professor, Yale Law School. I thank Bruce Ackerman, Akhil Amar, Steven
Bromer, Bo Burt, Bob Ellickson, George Fisher, Owen Fiss, Paul Kahn, Martha Minow, Carol
Rose, Bill Rubenstein, Reva Siegel, Wendy Weiser, and Tobias Wolff. Rick Baker, Romana

Mancini, Rose Saxe, and Eric Sonnenschein supplied excellent research assistance.

485



486 The Yale Law Journal [Vol. 108: 485
AL EVASIVE POWeT ... 520
1. Visibility’s Vulnerability..............cocoooeeeeooeoooooooo 520
2. The Costs Of EVASION .............cooeeeeeeoeoeoooooooooo 527
B. Transformative Power ...................cccooevemeoooo 530
1. The Infiltration Effect .................cooeeeeeemeoeeoooooooeoooo 530
2. The Auto-Identification Effect .............oouooooooooooeo 534
3. The Exit/VOice EffeCt .............cowoeeeeeeeeoeeosooeeooooooo 535
- 4. The Manipulation Effect.................coouevoeeeoeeoooeooo 536
C. The Harm of the Visibility Presumption ..................ccoeeueeer....... 537
VL. “DON’T ASK, DON’T TELL” ......ooveeeeeeeeoeeerooo
AL EVASIVE POWET ........ooeeeueeeeeeeeeeereeeeeeeeeeeeeeoeeoeeeo
1. Evasive Advantages Dampened
2. Evasive Disadvantages Amplified ..................coooooooeeoo. 545
B. Transformative Power ...............cccoooueveeeeeoooeooeooo 551
1. The Infiltration Effect .................ccooeeoemeeereeoeooeooeoeoe 551
2. The Auto-Identification Effect .............uuooeoeosooooooee 554
3. The EXit/VOiCe EffeCt ............coocoeeeeeereerseeeeeoeeoeoooooo 555
4. The Manipulation Effect ...............ccoveeeeeeeoooooooooo 556
C. The Invisible Irony of Don’t Ask, Don’t Tell ..., 557
VII. RECONSTRUCTING THE HEIGHTENED SCRUTINY JURISPRUDENCE .. 557
A. The Origins of the Immutability and Visibility Factors............. 559
B. A Refined Political Powerlessness Analysis as a Limiting
PrIACIPLE. ...t 563
C. Coalition BUilding.......................coooeoveeeeeooeesooooo 568
VIIL CONCLUSION ......ooouiiiuiiiiiete ettt 570



